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| | ERRATA. Page 18. for to the King, read Majeſty, _- 

| | Tn RIOT p · 20 To, read in the 

4 E." p G65. for arreſts read arreſts, p. 72. for in the then low fiate 

: 2 commerce, dele then. p. 77. for upon, read in. p. 85. printed 

incloſute p. 38, read printed collection p. 34. p. 124+ itus, 

| rqad penitus. p. 134- for undertaken read taken. p. 8 „ fince the 

| court had ordered, had, p · 165. deſerve, p- 168. 

| 2 beſides, dele the comma, p. 219. for his Majeſty, read your — p. 
=” . dele in the m. nner uſually taken. p. 236. dele for that purpoſe. p. 

$$. order, dee the comma. p. 267. for etaliarum reed et aliarum. Pp. 

| 4 er ty it read an abſolute authority. _ - + - 
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© MOST, EXCELLENT MAJESTY. @ „ 
| 6 7 * ; fs . * : - 5 5 * | * 1 
bolder hugh int ef 
_ May it ple A Majelty,.. * 2 
\ \ 7 HEREA your — 1 
pleaſed, by your order in eouneil 
of che 14th of June, 17715 to direct hath | 
rene. reports. and papers relative:t018he IT | 4 
lau and court of. judicature of. Vebec {of 
and tlie preſent defectrue mode o governs. T's. 
ment in that prauince, ſhould be reerredir * 
- your-Majeſly's aduacate, attorney, and folks 4 
citorgeneral 10 conſider the, ſameʒ take ta _ * 
our affifldace other perſons, as int ſhall in * 
fit, .For-the pur poſeref. groing informations, | 
and ro prepare aigeneral plan , civil a 
ere 3 5 criminal 


R 
einne! lam for the ſaid prouince: and 
Ah 25 farther order, dated 3 1ſt July, 1772, 
, " Weiting we former order, your Majeſty 
Was pleaſed to direct, that the advocate, 

attorney, and ſolicitor-general ſhould make 

4. ſeparate report thereupon to your Majefiy 


m council, with all convenient ſpeed. In 
„ - moſt humble, and dutiful obedience to 
4 your Majeſty's commands, I have the ho- 
7 - nour- to report, that I have peruſed and 

1 4 conſidered attentively t papers referred, 
Dine 2 ſegers very uſeful in- 


2 * 
'M * = W 
© 
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a. | 
| . — vimolt-Gibdene wow; 
10 me to lay before your Majeſty 1 
N the reſult of the reflections which, © 

e 
ij + yerplex& as it is, and very extenſive; 
= - e ion in its conſequences, 
ll your Majeity, and yous government, it 
de fall of danger ty down any 
opinions. (not only of what the law is, at 
large but what he law ought to bez 


F 

which is the great queſtion referred) too® 
poſitively, in relation to a country ſo re- " 

mote from home, and to à people, their, p 
laws, and cuſtoms, with which your Ma- 
jeſty's ſubjects here are ſo little acquainted 3 
I cannot, therefore, offer theſe thoughts. 
otherwiſe that merely problematicalil, 
and as in Penn, with ſubmiſſion to ol 
ſuperior wildom ; 4nd I ſhall readily ars * 
cede to any better reaſonings which may 
be ſet forth in any. other report of the law 
ſervants of your e and in which a ** 
wight unit: „ 


I&1 is 1 ai the ſeveral ANT 
\Aitherto made and referred to us, do not 
agree in opinion; but ſo far as they 3 
not oppole each other in matter of fact, ſo 
far we may venture to try to frame ſome 
lort of opinion on the ground of thoſs# 
facts which are laid before us, | 


* 


'H 


Notwithſtanding” that there ever has 
been, among men of reflection, a great va 
"-yY 9 


. 
riet of ſentiments upon the ſubject of ge- 


neral legiſlation, and that ſuch ſubjects 
= requir e the life of a Plato or a Monteſquien 


, tain,” upon the ordinary experience of 

9 — (an obſervation very neceſſary 

„ applicable to the progreſſive ſtate of 

| © Canadh) that wants make manners, and 

that _—— make laws, "interpret and' 

m e and in every 

Wc ent: on the ther band, that 

las, in a certain degrees cane change the 
manners of a people, 1 Is not to be doubted ; 


| becauſe their manners alter with che in. 
; ecreaſe and circulatioff * property, 


ree from the-intricacies of commerce, the 
= -- $4 Jaws of that ſociety allo: are few and ſimple. 
1 A The government ofa peapleinfuch a ſtate re- 
| 2 preſents! the government of a private family. 

= | WO. is therefore impoſlible to form a general 
„ Sie 


* | 
* 


to'diſcuſs} and the experience of ages to 
confirm them, it ſeems to be nearly cer- 


| which che "laws have a viſible faffach®s? 
1 | that in late of ſociety, where the numbers 
| of few, the wants fimple, and the property | 


1 5 1 : 
a civiland criminal law for. any peo | 
4 ple, Wwithott its being ſubject to change in 
the progreſs of civil ſociety; nor can it be 
effective without. its being adapted to the 3 
immediate wants of the people, and not 
inconſiſtent with the tone of their man:; 
ners: but it is clearly the intereſt of the 6 
governing power; for its on preſervation, | 
to watch every change of circumſtances 
to follow expediencies as they ariſe, and to 
model its laws according to the poſition of 
the ſubject, and the views of that leading 
* which is the wiſdom of ae * | 
e ener et 
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© Father Charlevoix * „ 1 My ys the. 
aten of juſtice in Canada, in 
1663, bewails ble time ven arbitrations 
| were. no longer deciſive, dictated Y good ſenſe 
| and, the laws of nature ;.| that it mas u Ain 
| gular reflection, and humbling for mankind, 
Hhet, the, SACS NE aohich @ whe, and F great 
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161 | 
prince thought proper to take to baniſh 
fraud, and eftablifh juſtice, by a nbis code for 
the colony, were #he encreaſe of the one and 
the weakening of the other. The truth is, 
the eblony wy changed, and the kh 
* a | 


_ * 6 
q \ 
- * 
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In e the preliminary progoli 
tions, in deliberation, to ſerve as a baſis,of 


a code of laws for the province of Canada, 
it muſt be taken for granted, as a firſt and 


dear poſition, that the great and ſudden 


- Change of the political and relative cireum- 
. Kances of the country of Canada makes 
a farther change of its laws abſolutely ne- 
ceſſary. It i is not an ien / necelſity hien 
I mean, nor the hope of arraining any grr- 
| felton dotieh may exift in Jpecnlation only, 
but it is a neceſſity in fact. The laws and 
people of Canada are already changed; 
nor can a previous queſtion ® be ſuppoſed 


| bf the teal ny." Ader Gina re- 


— ESI FX AS. 


—_.. 
—  — 


| ah, 's Repar of the atftorney-genernl, 
n * Preſentations 
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1% 42 
| proſetitations of the board of trade in bn 
ſtrongeſt terms, the reports of the governor, + 

chief juſtice, attorney. general of the pro; . 
vince, and correſpondence with the ſecretaty 2 
Of ſtate, annexed in the papers referred; 3 
and after your Majeſty's order in council be 
hath declared the necenlty of a new ſyſtem, ” BONE 
by ſetting forth, that he proſent mode of 
| government in the province is dyfettive, 
and commanding your Majifty's law for- . 
wants to prepare a general cod Jaw for * 
Same, and to Fall upon all perſons we may 
think fit for information; ſuck an ample © 
reference precludes all brevity and reſerve, - * * 
and lays your Majeſty's law ſervants, in 
my conception, under an indiſpenſible 
Obligation, however painful, to enter into 
every poſſihle conſideration upon A large 
Neale, and to bring the whole fubjeft i in an 
proſpect before your” Majeſty, that your Ma- 
Jeſſy, in your great wiſdom, may weigh | 
upon the moſt extenſive informations the 
grounds of ſome Probable ſyſteln. This | 


1925 is the more neceſſary, hecauſe, if 
M haſty 
” * 5 0 5 
+. { 1 | | | & | ? | 
* * 1 r 7 1 


adopted, upon any miſtaken notfbns of men | 
S; 5 and things, thggevils already felt hy v 
| : Majeſty's government will increaſe beyond | 
dhe e at Ag.: went us . 45 
id | MM Thor note bag 
; if 4 5 "The, "relative Ping of the colgny in 
Rf its actual and. poſſible viewys, being well. 
3 | Fe guiidered, And: all facts being well tat- 
ed and. eltabliſhcd, "the . Teaſonings Will 
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| 255 Xx chainis c of the Britiſh Crown, 2 it 
; nXtbral”. to a military, government, 
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i . ee On a 25 v en. of 
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| infiady ant progreſs, which-appears kak 
4 '2 peruſal of the French commiſſions *, no- 
ching can be more ſimple, or formed with 
greater latitude than the neral and in- 
definite powers granted to:the French offi- 
cers, to whom it was entrüſted. The 
whole government, in its original ſtate, 
ſeems to have heen left to the inffuenck 
Which military force has over tlie bodies, 4 
and which à ſyſtem of religion, dazzling | 3 
in itꝭ ceremonies,” and operating forcibly I 
n the imagination; has naturalty oer the 

minds of men , whoſe employments a 5 

_ wants leave little time for reflection.” The + * 
common law or cuſtom Sf Pais was to 
be thejs-rule, Ty mme edit or POW KW. 9 
— — — 78 


ä Vide Creation du conſeil — de Que 
bec, 1663. 3 0 


3 i | | 
Woo ile mas, FS » + 
4 ei ghilofophique; et politique. des ta- _— 
bil emens et du commerce des Europeeng tans les * 
e Indes, tom. vi. . 4 * KY « uh” ts ” bh 
| pbeillangs Deals aa une e an * 
„ t Ibid. p, 25 La necelht6.repdit! wklats'tous Wo 
\ —_ * [Jes Ene | =_ * 7 © wp A 4 188 
5 . . ' * . 
N . - Wy; 19 rn 7 2 Fe | 5 
F ä $5 | 0ͤ 
8 N f N : : 2 
Oh bod dee * 


„ 
To this general ſyſtem have been added 
a number of royal edicts, regulations of 
the ſuperior council, ordinances of intend- 
ants, &c. Wich form the law peculiar to 
the. province; and althongh it appears 


upon the authority of Canadian lawyers, 


that many parts of the law of the cuſtom 
of Paris haye not at any time been exe- 


cuted in the colony; yet the ſtate of the 


colony has been the only reaſon of it; 


and chat no caſes have yet ariſen as objects 


of thoſe parts of the law of the cuſtom of 
Paris which have not been executed. 


" Jo. the conition deſcribed, the colony. 


of Canada at the peace of Verſailles f, 


was ceded to the crown of Great Britain, 


"__ n 8 * * as „ 
— — — — _— — — 
22 * a 2 | 7 


* La ins, de Paris modiſfiẽe par des com- 


| binaiſons locales forma Je code de ſes Joix. 
Ibid. 146. | | 
+ "Article IV. Sa M. tres chretienne cede et 
' -trariſporte le tout au dit roi, et à la couronne dela 
Grande Bretagne, et cela de la maniere et dans Ia 
forme la plus ample, ſans teſtriction. 


| abſolutely, | 


* 


C43 

abſolutely, with no reſtriction but ſuch az 
regarded the preſervation of private pro- 
ty, or had a view to certain modes of 
religious worſhip, or rituals, in caſe they 
were permitted by the laws of the coun- 
try, which now became ſovereign, One 
hundred thouſand ſuhjects in this ample 
manner (to uſe the words of the treaty) 
transferred from one ſort of goyernment 
to another, totally different in manners, 
languages, laws, and religion, muſt neceſ- 
ſatily ſuffer à violent alteration. 


It is very obſervable, that in the XLIId 
article of the capitulation for Montreal 
and Canada, the demand was, hat the 
Canadians ſhall be governed according to 
the cuſtom of Parts, and the laws and uſages 
eftabliſhed for. that country. This is nei- 
ther granted nor refuſed, but reſerved, 
The anſwer is, they become your Majeſty's 
ſubjeFs. The conſequence is, their laws are 
liable to be changed. But until the ſyſtem 
of laws of the ancient inhabitants ſhould | 


i bo 


g ”- 
80 


o 


{ 12 ] | 
he repealed by the authority of the new 


Lexſtood:by many to be in full force upon 


them, This is laid down, as a mo/t certain 


maxim of the common lat, by Mr. Yorke 
and Mr. De Grey, in their report; by 


which JiGappot they meant the law of 
nations. That doctrine is laid down as the 


rummon lau by Lord Coke, in Calvin's 


caſe. But the common law of England 
has nothing to do with the queſtion; it is 
a matter af the jus gentium, and it de- 
ends upon the ſilence and preſumed in- 
tee of a new ſovereign! power, 


| well as upon any acts whereby the 876 | 
p reign? 8 pleaſüre is made pubticly known. 
There is no occäflon to cite PINE. of 


Grotius 0 or Puffendorff,” or or any -other 
Getman or r Dutch writers, to ſhew their _—_ 


| nion of Mt 2 Polſible for the Jovertign 


power 2 to 2 of — e 


21 © t <a \ LY 
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* Report of the + arcorney-genenl, . 

_ 55 erna 10. > Sl I 
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But much more difficulty occurred land it 
was increaſed by the ſteps taken by the Bri- 
tiſh government) upon the queſtion, whether : 
the laws, civil and criminal, of the ancient 
inhabitarits, became binding upon the perſons 
and properties f Britiſh ſubjects who came 
over to ſettle. in Canada after the conqueſt ?! 
who have been thought to carry out with! 
them, as it has been expreſſed by ſome- 
body, all the laws of England upon their» 
backs; and Who, in a more particular 
manner, claimed the benefit of your Ma- 
jeſty's proclamation, ſo far as it was un- 
derſtood to be binding, as declarative of 
the general laws of England, and of your 
Majeſty's: right in conſequence, with the, 
advice of your Majeſty's privy- council, 
to make laws for any conquered conutry 
| ceded to the crown, exerciſed by your 
Majeſty” in this inſtance, in the ſame ana- 
logy as ini royal grants or eharters, hete- 
tofore of any unſettled lands and terti- 
| tories belonging to the crown, acquired by 
occupaney of the ſubject; the conditiorfs 
N | < of 


the royal pleaſure, having regard to the 


mation has been iſſued by your Majeſty, 


ting forth, that in the interim, until a prouin- 


Majeſty's royal protection for the enjoyment 


| had given power to the governors of the ſaid 


Quebec, i is almoſt in every article a direct 


[ 14 ] 
of which grants have been the reſult of 


fundamental laws of England, 


The fact appears to | be,. that a procla- 


with the advice of your privy- council, ſo 
long ago as the 7th of October 1763 ſet- 


cial aſſembly could be called, all perſons inha= 
biting the ſaid colony may cenſide in your 


of the benefit of the laws of the realm of 
England; and for that purpoſe your Mayeſly 


colony, to erect, with the advice of theit 
© councils, courts of judicature and public 


Juſtice. I 
As the commiſſion * of the governor of 


copy of the commiſſion of the governor of 


* 


— 


8 — u u 
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* Vide 5 25th OW p. 93, 102, 239, 230. 
New 
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New York in 1754, and of the commiſ- 
fions of the governors of the reſt of your 
Majeſty's colonies, mode lled doubtleſs upon 
thoſe granted upon their firſt ſettlement; 
ſo it ſhould ſeem as if this proclamation 
had been copied inadvertently, and in the 
hurry of office, from ſome former procla- 
mation relative to Nova Scotia, or ſome 
other unſettled Britiſh colony, inviting per- 
fons to emigrate thither from the mother= 
country; and that the reflection never 
entered the thoughts of the drawers up 
of this proclamation, that Canada was a 
conquered province, full of inhabitants, 
and already in the poſſeſſion of a legal 
eſtabliſhment. In confequence of this 
proclamation and commiſſion, courts of 
judicature were fet up, and the Judges 
were directed to follow the laws and cuſ- 
toms of England. N 


In a report * Ste April 1766, by the 
then attorney and cd gon, Mr. 


r — 


1 vide LT N 


9 os. OR” — 


Yorke, 


55 4 57 16 11 
. 5 'E ke 20d Mr De Grey, it ee = 
5 © If 5 that this proclamation was only meant 
RT. * be mtroduftive' of ſelefF. parts of the 
Lem 9 England, and not of; the whole body 
* of [aWs.; and that the criminal-laws of Eng- 
Lund, and of. perſonal wrongs; were aloft. 
the only laws. that came under the deſerip- 
tion of. the zwords enjoyment of the benefit: 
of the. laws of England; and that the laws 
of  Englond, relative. te deſcent, alienation, 
OO Jebilements, au jneumbrames of lande, and 
dle diſtribution, gf her ſouat properiy inveaſes 
8 of. inteſtacy, and all the bengfitial incidunts 


5 on a gate, in poſſeſſion or expectancy, 
Were; nor, e under the — 
55 . 5 n Su e de, 
<a 20 1 10 7 Nt o er beate. 
: eee iſſued upon the 7th 1 
82 Oeder 1 176 3 The commiſſion of the 
© governos Was fubſequent, to the procla- 
mation; the bill not being ſigned by the 
| 9 atorney- general. for the commiſſion- by 
letters Patent till 22d of October; and 
| 8 ende ae N 3, 5 the pr. | 
= council 
ENS ff. A N 4 | h | 
IM ; 2 
= 1 1 R 4 
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council made an order for interlineations 
of ſome neceſſary words. Indeed I am 
diſpoſed to think, that the proclamation, 
fingly conſidered, and of itſelf, without 
ofhier act of government which followed 
it, did not introduce abſolutely the law 
bf England, in the whole of its ſyſte 

by general words; becauſe it might 5 
ſibly bear ſome fort of diſtinction, as 


taken above, between caſes civil and 


criminal: and it might alſo bear the 
distinction of new, and the old ſubjects, 
who were the emigrants from home; the 
former, as governable by their own an- 
elent uſages; the latter, as beating the 
privileges of Engliſhmen upon their backs. 
It might be faid, the proclamation was 
meant for the new ſettlers, and for the new 
_ grantees, and related to the yet unoccupied 


lands of the province, and extended no 
farther, 7 


But tete diſtinctions were under a far- 
cher difficulty from other acts of govern- 
C ment: 


( 18 ] 


1 ment: the actual eſtabliſhment of the 
Il | | courts of juſtice, of the king's bench, and 
| | | common-pleas, with commiſſions and titles 
fl ſimilar to thoſe of the judges and courts 
0 of Weſtminſter Hall, and with expreſs 
| = inſtructions to follow the Engliſh laws 
and cuſtoms, did of neceſſity, and ipſo 
= facto, introduce all the modes of judicial 
| proceeding. according to the laws of Eng- 
land; although with this modification, / 
far as they could be put in practice under 
 fach circumſtances; and did alſo ſtrongly 
tend to introduce gradually the whole 
ſyſtem of Engliſh laws, and did occaſion 
a ſtrong preſumption, in the minds of all 
men, that it was then actually introduced, 
or meant to be * as ſoon as 
poſſible. 


The two ordinances of the 17th of 
September 1764, and of 6th of November 
1764, tranſmitted home to the king in 
council, and never diſallowed, are very 
Rirong | in favour of this idea, although the 

firſt 
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firſt contains ſome ſaving . clauſes, viz, 
that the judges in the court of common-pleas 
are to determine agreeably to equity, having 
regard nevertheleſs to the laws of England, . 
as far as the circumſtances and preſent fitu- 
ation of things will admit, until ſuch time 
as proper ordinances for the information of 
the people can be eſtabliſhed by the governor 
and council, agreeable to the laws of Eng- 

land. That tenures in reſpect to grants 
prior to the ceſſion by treaty, and the rights 
of inheritance as pract iſed before that period, 
ſhall remain the ſame till the 10th Auguſt 
1765, unleſs altered by ſome declared and 
Poſitive law, with a ſalvo of his majeſty's 

rights, The conſequence after the expir- 

ation of this date is obvious, that the 

rights of inheritance and tenures would 

be changed to the laws of England, ſo far 

as this ordinance and declaration could 

legally change them. 


With reſpe& to the chief juſtice, as a 


Judge of appeal, the difficulty put upon, 
C 2 him 
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him by his commiſſion, to decide by the 


laws of England, was very great; and it 
could only be avoided by his conſidering 
himſelf as a judge in the ſecond inſtance, 
to examine the deciſions of the inferior 


court, by the ſame rules as they formed 


their judgments 7 agreeably'to the latitude 
expreſſed. ' It is to be obſerved, that the 
chief juſtice of the king's bench has no 
authority in his commiſſion to act as a 


| judge of appeal, but he derives it only 


from the ordinance of the governor, of the 
17th September 1 764. It is obſervable, - 
that the governor is limited to the inſtruc- 
tions annexed to his commiſſion, and to ſucbh 
as ſhall be hereafter given Bin under your 


| Majeſty. s fignet and gn manual, or by order 


of council, and conformable to ſuch reaſon- 
able laut and flatutes as ſhall be made and 
agreed upon by him, with the advice and' 


Conſent of the ſaid council and aſſembly. 


Me form of Prench government (fay the 
lords commiſſioners of trade, in their re- 
70. wok 
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port to the committee of council, July 
aoth, 1769 *, though not entirely aboliſhed 
by thaſe royal declarations, was thus in many 
parts materially altered, and made to cor- 
reſpond with that form of government which 
bas been eftabliſhed in your Majeſty's other 

American deminions. - The reftriftions in 
_ the commiſſion arifing from the teſt act of 
the 25th Charles Ila, prevented the mea- 
fare of an aſſembly being executed in a colony 
where all the principal ald inhabitants were 
of the Romiſh religion. Many conſtitutional 
ſervices were unprovided for in the commiſ- 
fion and inſtructions; and what is worſft of 
all, it bas fince been found neceſſary that 
ſeveral ordinances, in matters of local regu- 
lations, and internal ceconomy, made by the 
governor and council, ſhould be diſallowed by 
your Majefly 3 upon this confideration (as 
the board of trade ſtate it), that they were 
made without a due authority to enadt 
them. „ 


* Vide Incloſure, p. 9. f | 
C 3 The 
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01 The effect which the taking of this 
ground of a want of due authority, muſt 
have upon the opinion of the inhabitants, 
and their reſpect for government, and the 
queſtion of legality, with reſpect to every 
ether ordinance of the ſame ſort, is but 
too obvious. A grand jury in uebec; 


with more zeal in the object, than judg- 


ment in purſuing the means, preſent the 
incapacitation of the Romiſh religion; to 
prevent jurors of that religion being im- 


panelled in caſes of life and death; and to 
controul the meaſures taken by the go- 


vernor, general Murray, in conſequence 


of the legiſlative powers lodged together 


in a military perſon and his council, and 
which produced the diſſatisfactory ordin- 
ance of 17th September 1763 ; great part 


of which has been repealed by. another 
| ordinance, as well as many other local re- 


gulations Which have been diſallowed by 


- © 0 i 
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The confuſion which exiſted under theſe 
circumſtances does exiſt to this moment. 
But the whole confuſion reſults not only 
from the new legal arran gements, but it 
ſeems to be originally exiſting as the na- 
tural effects of a conqueſt —The confuſion 
is complained of more eaſily than it can 
be remedied. Every new mode is con- 
ſidered as a hardſhip by the old inhabit- 
ants, and ſo might they equally complain 
of the conqueſt. © Their minds naturally 
1 revert to their ancient uſages, and their 


wiſhes return to their ancient government. 


It is no reproach to them; they muſt feel 
as men: and to men every political change 
which brings an uncertainty of rights, and 
of the mode of purſuing them, is of ne- 
ceſſity painful, 


It is ſtated, that in the courts of com- 
mon-pleas, the proceedings are drawn up 
in any form or ſtyle that the parties think 
proper; in French or in Engliſh, as the 
horas 'happen to be Canadian or Eng- 
8 lin 
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liſh born fubjedts; ; and common! in the 

| French language, as he pradt rs are 
chiefly Canadians ; 15 the old inhabit. " 
ants diftribute eee of perfons decealed 
in caſe of inteſtacy, viz. "the ſhare of widow 
and childten, and divide their lands, : ac- 
cording to their former F French law 74 chat 
— new r Engliſh Tettlers follow the Englich 
es of the ſtatute hy i in caſes of diſz 


» tw! 


2 125 5 5 that the old inhabitants con- 
tract, convey, and mortgage their inen 
property, according ta their old mode. of 

conveyancin g. notwithſtanding | the or- 
 dinance | of the 17th September 1764, 
Which makes the French laws, regarding 
lands, expire after a limited period; that 
* ew Engliſh ſettlers uſe the Englich 
, and the ſame eſtates have ſometimes 
paſſed through the two different modes 
of _trangfer,, It is to be conceived in the 

0 caſe, that no great harm can ariſe 
ws are but conyeyed bona fide, -, But as 
2 ngliſh ſhall. intermarry more and 
| 5 mor ory, an the Canadians, ſome dificulties 
5 may 


al 
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effects of inteſtates, and the manner of 
diriding immoveable inheritances, and 
lars; and the Engliſh blood may claim 
the protection of the laws of England, 
againſt the laws of France. But this: dif- 
ficulty may poſſibly be ie 50 the 
„ nr 


1 is "Rated by Nr. 1 
| Mazeres, that i in the civil proceedings car- 


ried on in the new ſuperior court of 
king's bench, the forms of all actions, 
the ſtyle of the proceedings, the method 
of trial, the rules of taking evidence, are 
ſuch as are preſcribed by the Engliſh law, 
and are. univerſally known by the Cana- 
dians to be fo. In the courts of common- 
pleas, there is much more of the face and 
language of the French law, for the plead- 
gs are ** up in any form and ſtyle 
| which 


126 
which the parties or their advocates think 
proper, ſometimes in the French, and 
ſometimes in the Engliſh language, as the 
attornies ho prepare them happen to be 
Canadians or Engliſhmen; but they are 
moſt frequently in the French language, the 
buſineſs of theſe courts of common-pleas 
being chiefly managed by the Canadian 
procurators or attornies. Juſtices of peace 
are not very reſpectable in the eyes of the 
Canadians ; ſheriffs and bailiffs are alſo 
officers very unlike to the military conſer- 
vators of the peace, and to the executive 
powers to which the Canadians have been 
accuſtomed. The arreſt of body in the firſt 
inſtance in civil ſuits was held at firſt by 
the Canadians to be an unneceſſary” hard- 
ſhip and reſtraint, and to be inconſiſtent 
with their notions of honour, and diſ- 
graceful to the perſon arreſted; the event 
of the ſuit in his favour was not thought 
a ſufficient reparation for the inſult $ but 
the French notions of honour have, it 


| N now given way to convenience, and 
the 


L271 
the inhabitants are nid to be very ready at 
uſing arrefts againſt each other. On the 
other hand, ſo much indulgence to the per- 
ſons of creditors, as js allowed by the Eng- 
liſh laws of bankruptcy, is thought by 
many of the Britiſh merchants and others 
to be ill adapted to promote and preſerve 
crediti in the tender ſtate of the commerce of 7 
the province ; and that it is an encourage- 
ment of frauds there, (as no doubt it is in 
England). On the contrary, the Engliſh 
laws of bankruptcy are well received by 
many of the ancient Canadians, as being 
agreeable to the ſpirit of the 927 laws 
in caſes of deconſiture or inſol vency. It is 
agreed on all hands, in criminal proceed 
ings, that the Canadians do as well as Eng- 
liſp univerſally underſtand the criminal laws of 
En gland to be in full force; that no other are 
ever mentioned or thought of; and that tbeCa- 
nadians ſeem 2 be very" wel jarhgied: with them, 


This repreſentation of Mr. attorney 
eee —— eonfirmed by the ap- 
pendix 


F #8 3 
pendix to the report of the 15th Septem- 
ber 1569, made by the governor and chief 
Juſtice, It is very full on this head : that 
in all criminal Caſes, whether capital of ences 
er miſdemeanors, the. laws Fl England have 
already been adapted, both. i in the deſeription 
and guality « of the g ence, a and i in the manner 


A proceeding, £0 charge, commit, arraign, 
| Fry, « convict, and condemn the offender. And 


the certainty, and lenity e * thoſe laws, and 
the bengfits. of this part of the Engliſh conſt 
tution, are generally known to the Canadians, 
aba their glam aten. NM 


But whatever che criminal law of Eng- 
land is in. the great lines of treaſon, felony, 
&c. 1 conceive it muſt of courſe have taken 
place in the colony of Canada; and that 
no other ſyſlem of criminal laws could 
exiſt there at any inſtant of time after the 
conqueſt: becauſe this part of diſtributive 
and executive juſtice is ſo inherent in domi- 
nion, or, in other words, ſo attached to 


every crown, and is ſo much an immediate 
emanation 
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emanation of every government, that the 
very inſtant a people fall under the pro- 
tection and dominion - of any other ſtate, 
the criminal, or what is called the crown 
faw of that ſtate, muſt ipſo facto and im- 
mediately operate: it cannot be otherwiſe; 

for were it otherwiſe there wonld be no 
effective Hrereignty on 'one fide, and no 
dependence on the other. The dominant 
power can exerciſe and execute no laws 
bur thoſe whick it knows, and in its own 
name, and with which its ſervants are con- 
verfant: and the ſubjects can obey none 
but ſuch as ariſe out of the new relation in 
which they ſtand. The French Canadian 
lawyers have in general, as 1 have heard 
from good authority, the fame ideas upon 

this ſubject of the criminal law. -— | 


| With reſpect fottivcioiblaie, gue may 
be a diſſinction; becauſe a. conquered peo- 
ple may be underſtood to be governed by 
their ancient laws touching their civil 
* ſo long as they remain un- 

changed 


= OY. 


changed by — declaration to the con- 
trary of the new ſovereign power; the ſi- 


lence of which may be conſtrued to be 4 
tacit confirmation. And theſe civil. laws 
may be binding upon ſuch Britiſh ſubjes 
who adopt them, by gorng to them of their 
own free 'will, and by acquiring property 


under them; as if they went to Jerſey, 


Guernſey, Minorca, Scotland, or elſe- 

where in your Majeſty's dominions. But 
with reſpect to the criminal laws, I cannot 
conceive that any native ſubjects of your 
Majeſty can be tried for life or limb, in any 
of your Majeſty's dominions; by any other 
laws than the laws of England, either- in 
matter or manner; or ſuffer the puniſh- 
ments annexed to ſuch crimes by the laws 
of France, ſuch as the torture to exact con- 
feſſion upon circumſtantial evidence, the 
breaking upon the wheel, the forms of 
trial by written evidence, perſonal interro- 
gatories, monitories for voluntary witneſſes 
to appear | againſt the priſoners, and the 

like. Till there is an abſolute ſurrender, 
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military law muſt prevail in every country 
and ſuperſede the common law; but the 
moment the new ſovereign is in peaceable 
poſſeſſion, the merum imperium, or power 
of the ſword, or the haute-juſtice, as the 
French civilians call it, to be exerciſed ac- 
cording to common law, takes place; and 
this power muſt extend to all crimes that 
concern the peace and dignity of the crown. 
Theſe are mala in fe, crimes in themſelves, 
and univerſally known in every nation, 
Thoſe crimes which ariſe from prohibi- 
tions are not known, and therefore they 
are not governed by penal ſtatutes antece-. 

dent to the conqueſt. The mixtum impe- 
rium, of perſonal wrongs and civil pro- 
perty, muſt be promulged before the an- 
cient laws are underſtood to be altered. 


In theſe views, your Majeſty's procla- 
mation, declarative of the enjoyment of 
the laws of England, ſeems to have been 
juſtifiable, and to be rightly underſtood in 
regard to all your Majeſty's ſubjeQs- in 
| Canada, 


— 
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Canada, without diftinQion of the places of 
their birth, ſo far as it relates to the erimi- 
nal crown law in che greater crimes, fuck as 
treaſon and felony; becauſe there the pro- 
clamation was meant to convey an actual 
benefit to the Canadians, by putting an end 
to both, the military law WWF ths 
French in 8 
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| had been called agreeably to the proclama- 
given to the governor by his commiſſion 
to call one (as ſoor as the ciremmplances of 
| the. colony will permit, ar in the other Britfh 
coloniex), this meaſure would have ſerved. 
to have pointetl out the ſpirit and diſpoſi- 
tions of the people: but the fact is / an aſ- 
ſembly, though ſummoned and choſe for 
all the pariſhes hut Quebec, by governor 
Murray, has never fat. And it is now 
agreed, by governor Carlton, the chief 
- hſtice, and Mr. attorney-generat Ma- 
—_ himſelf,” (who had formed a plan 
; | of 
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of an aſſembly or legiflative council, as 
a ſuccedaneum inſtead of an aſſembly) 
that the meaſure of calling an aſſembly 
in the preſent circumſtances is by no 
means neceflary ; that it would be pre- 
mature, and attended with many great 
public inconyeniencies ; as the people in 
Canada are in general extremely illiterate, 
and not yet ripe for ſo great and ſudden a 
ſhare of liberty and legiſlative power. 
Monſieur Lotbiniere “ ſays, that he doubts 
whether there are more than four or five 
perſons in a pariſh, in general, who can 
read. It is apprehended, therefore, that the 
calling an aſſembly would not have re- 
medied or regulated all the cauſes of com- 
plaint, or might even have created new 
ones. But that it may be the ſource of 
acki. ons which have been much experienced 


in the other golonies, I think is no good ge- 
neral objection, becauſe all aſſemblies of 


men naturally fall into diſagreements : it 
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is the neceſſary reſult of oppoſite intereſts, 
or ideas. Different perceptions make men 
appear like different animals one towards 
| another, 


I conceive that no laws in the detail 
can be well formed for any country but by 
a legiſlative body upon the ſpot; becaule 
fuch a body beſt knows its own wants, 
and how to find the means, and how to 
apply them. The colonies of Georgia 
and Nova Scotia were long drooping under 
a military government. The extraordi- 
nary improvements of them, from the mo- 
ment they have been permitted to make 
laws for themſelves, is a concluſive argu- 
ment of the neceſſity of ſome legiſlative 
powers to be given to a body repreſenta- 
tive of the whole colony, with limitations: 
but it is by no means intended to ſpeak 
: decifively for or againſt the meaſure of 
calling an aſſembly : it may be extremely 
proper to eſtabliſh ſome legiſlative body, 
with a reaſonable degree of independency, 

120 TT after 
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after the outlines of legiſlation ſhall have 
been firſt drawn by your Majeſty, either in 
your privy council, or in your great coun- 
eil in parliament ; an aſſembly of me ſort 
may then be uſeful to carry into execution 
the details, and to build on the founda- 
tions, which ſhall have been laid out by a 
ſuperior policy. A legiſlative and elective 
council might poſſibly be the moſt uſeful 
with a power of negative m the governor,pro - 
vided that the laws, which are to be paſſed 
in ſuch council, ſhould be only proviſional, 
although they. ſhould happen to paſs with- 
out the governor interpoſing his negative 
voice; but not to operate till they have 
had your Majeſty's expreſs confirmation, 
and even afterwards to be always ſubject 
to revocation at your Majeſty's pleaſure. 
And I am the more inclined to a legiſlative 
council, becauſe it ſeems to be conſiſtent 
with reaſons of policy, to preſerve the great 
difference which already ſubſiſts between 
the people of this country and the reſt of 
your Majeſty's colonies: yet, at the ſame 
ene D 2 time, 
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time, it is neceſſary to make the Canadians 
forget that they were Frenchmen, and to 
approximate them more as Britiſh Cana- 
dians, to a Britiſh government by a ſyſteme 
mitoyen, or middle ſyſtem, ſo as to effect, 
what the chief juſtice calls, Tie happy tem- 
perament F new and old laws, to reconcile 
the engagements of the crown with reſpect 
to both ſorts of ſubjects, and to anſwer the 
views of political government; not in that 
ſort of abſolute uniformity of laws, or reli- 
gion, which exiſts no where but among the 
imall ſavage tribes of men, and which is not 
found even in the moſt deſpotic ſtates ; 
becauſe a perfect uniformity cannot exiſt 
without extirpation of the ſubjects, Which 
in the end muſt weaken or deſtroy | the {0- 
vereign power k. mY 


- The great lines of union of Canada to 
che realm of Great Britain is drawn at pre- 
ſent by virtue of the conqueſt. The aſſi- 
milation to the government of the latter, 
in its tribunals, is actually effected; an 


1 aſſimilation 
Sali. 
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aſſimilation of manners will follow ſlowly; 
but it muſt neceſſarily follow | bs a natural 
conſequence of the conqueſt. -The military 
ſpirit of the inhabitants, carried to an ex- 
ceſs in the late war, has begun to ceaſe: 
it is very important for England that it 
ſhould ceaſe. The cultivation of lands, 
and attention to commerce (unknown be- 
before) are encreaſing every day. The 
back ſettlements extend themſelves; and 
the inhabitants of New Vork and Canada 

are approachin g nearer to each other: 
ſome French families who diſliked the 
Engliſh proceedings and many of the firſt 
Engliſh ſettlers at Quebec, who were ſeve- 
ral of them, upon ſpeculation, adventurers 
from England, Scotland, and Ireland, or 
factors for confiderable merchants in Lon- 
don and elſewhere, have retired from the 
colony ; not finding that the advantages of 
the opening of trade there anſwered the 
ſanguine expectations of the earlieſt comers, 
who overſtocked it, or who found a mili- 
tary government in too great a degree of 
D 3 vigour, 


11 
vigour, for the advantage and ſecurity of 
commerce; and their place is daily ſup- 
plied by another ſort of men, ſuch as Eng- 
liſh officers of the army and navy, and ac- 
tual merchants. A great“ iron foundery 
has been eſtabliſhed; warehouſes are built; 
one houſe for diſtilling only has coſt five 
thouſand pounds; and ſuch great purchaſes 
of landed property have been made of the 


— 
— 


 * Hiſtoire philoſophique, tom. 6. p. 152. Une 
veine plus ſire encore $'offroit a l'induſtrie. C'ttoit 
Pexploitation des mines de fer fi communes dans 
ces contrees, La ſeule qui ait jamais fixe Vatten- 
tion des Europtens eſt pres des Trois-Rivieres. On 
| Va découverte à la ſuperficie de la terre. Il n'en 
eſt nulle part de plus abondantes, & les meilleures 
de I'Eſpagne ne ſont pas fi douces. Un maitre de 
forge, arrive d'Europe en 1739, augmenta, perfec- 
tionna les travaux de cette mine juſqu'alors foibles 
& mal diriges. La colonie ne connut plus d'autre 
fer: on en exporta meme quelques eſſais; mais 
la France ne voulut pas voir que ce fer etoit le plus 
propre à la fabrique de ſes armes à feu, le ſeul qu'il 
lui fut meme: avantageux d' employer. Une poli- 
tique fi ſage 8'accordoit merveilleuſement avec le 
deſſein qu'on avoit pris, apres bien d'incertitude des 
former un Etabliſſement de Marine en Canada. 


native 
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native Canadians by Engliſhmen, that ſome 
of the principal ſi gniories at this day are in 
the actual poſſeſſion of the latter. There 
are about two or three thouſand Britiſh 
born ſettlers beſides the troops. Every 
year, with the acceſſion of commerce, in 
the nature of things, muſt encreaſe their 
numbers and conſequence, if the laws are 
well fixed and adminiſtered, and a military 
government, if poſſible, i is avoided or con- 
trouled. For notwithſtanding the natural 
indolence and ignorance of the people and 
their preſent poverty, notwithſtanding the 
cireumſtances of the pretended difficulties 
attendin g the navigation of the river Saint 
Laurence, at all times, from its rocks and 
ſhoals, magnified by the inexperience* i or 


policy of the French, and the 15. time 


* The tide runs up as far as Trois-Rivieres' | 
and frigates of war have gone up as high as Montreal, 
to the great aſtoniſhment of the French, who con- 
fidered the river above Quebee as only navigable by 


cared veſſels. > 


La | 
it is . for full ſix montlis -: yet 
when we conſider the prodigious enereaſe 
of population, the exceeding fertility of 
Montreal, the healthineſs of the air, and 
the vaſt woods of Canada, capable of ſup- 
plying. naval ſtores and lumber for the 
Weſt Indies and for the _mother=country. 
The produce of horned cattle, ſheep, 
horſes, hogs, wool, corn, hemp, flax, 
furs, pot- aſh, iron, &c, and the ſitua- 
tion of the riyer St. Laurence, ſo adapted 
for the fiſhery, and encreaſe of ſeamen, 
objects little purſued by the French go- 
vernment, totally taken up with military 
operations, it is reaſonable to think that 


all theſe circumſtances. will, i in courſe of 
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0. Dee ies ule . 
Carlton to be in May, 
- 1 Pecherie du loup marine. p. 144. ibid. La 

poche de la baleine pouvoit donner une ſinguliere 
Aftivite aux colons, & former un nouvel eſſaim 
des navigateurs. Le plan de pecher de la morue 
85 les deux rives 2 fleuve 8. Laurent. p. 155. 
__ ', 


time 


MS 
time, conſpire to make — the Peterly 
bun ct North America. r 


It appears be very 0 authority, 
that the imports from Great Britain in 


one year, into this colony, have amounted 
to two hundred and forty thouſand pounds 
ſterling, excluſive of the imports from 
Scotland, Ireland, the Weſt India lands, 
and the other American colonies; and this 
too, ſoon after the conqueſt ; when the 
complaints and confuſion of a military go- 
vernment were at their higheſt pitch; a 
magiſtrate and merchant, who brought 
ten thouſands into the province, mutilated 
by the ſoldiery ; and who burnt their bar- 
n e an act * parliament, 


— . — 


| 


* „ bid. p. jpeg ok e e 
chenes d'une hauteur prodigieuſe, & des pins rou- 
ges de toutes les grandeurs, eſt facile par le fleuve 
8. Laurent. & les innombrables rivieres qu'il recoit. 
9 pays avec quelques ſoins & du travail pouvoit 


' fournir la France entiere des voiles, des cordages, 
"a bray, du gaudron. 


| Us} 
by which they were erected for the relief 
of the people; and notwithſtanding many 
other embarraſſments ariſing. to trade, 
from the condition of a people, among 
vhom the laws were adminiſtered in a ſum- 
mary way, and hy _— er a=! 
ideas. FL 07} TH 
1 rom 5 * facts ated as . upon 5 
"the evidence of informations, of too high 
authority to be doubted, follow two con- 
ſequences; that after certain new regur 
lations have been ſubmitted to with pa- 
tience, by his Majeſty's new Canadian 
ſubjects, for a ſpace of thirteen years, 
though with ſome ſuch complaining as is 
natural upon a change of maſters, the 
foundation which has been laid for an ap- 
proximation to the manners and govern- 
ment of the new ſovereign country muſt 
either continue to be built upon, or other- 
wiſe the whole that has been done muſt 
be thrown/down, and the Canadians muſt 
be. 3 in integrum to all their ancient 
laws 


0 


laws and uſages; a manner of proceeding 
as inconſiſtent with the - progreſſive ſtate 
of human affairs, as with the policy of any 
poſſible civil government, which cannot 
revert, but muſt neceſſarily take up things, 
and go on the ſtate of exiſting cireum- 
ſtances at the time it intervenes; for it 
can as little ſtand ſtill at any given point, 
as it can decide that the flood of times ſhall 
go no further. As men move forward, 
the laws muſt move with them, and every 
conſtitution of government upon earth, like 
the ſhores of the ſea from the agitation of 
the element, is daily loſing or gaining ſome- 
-thing on one fide or the other. 


From all which propoſitions there ſeem 
to follow plainly theſe political conſe- 
| quences ; that after your Majeſty's"procla- | 
mation, commiſſions, and inſtructions, and 
the eſtabliſhments of courts of juſtice, and 
ſeveral ordinances which have been iſſued 
by virtue of that proclamation, it would 
daten, not only in the minds of the Cana- 

dians, 


Law 1. -. 
dians, but of all Europe, the ideas of the 
Aignity, wiſdom, and authority, of your 

Majeſty's government, to undo every thing 
* that has been done: that to reſtore the co- 
Jony to its military principles and ſpirit, 
would be in er to * it 0 
France. ini 1 ttt 18 
The views of the French cabinet are evi- 
le; by the accounts tranſmitted by go- 
vernot Carlton of the Canadian born offi- 
ders who fer ved in the laſt war, who are in 
a particular manſier cantoned in Touraine “, 
and ſupported by the French government 


4 
with an increaſe b pay and all arrears, 


With reſpet to a * 8 ä 
thing can more effeQually ſuppreſs à riſing 
ſpirit of commerce, which alone can make 
the acquiſition of Canada of any utility to 
Great Britain. Commerce grows only to 
perfection in an open ſoil, and in an air that 
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= —— Dated Nov. 25, 1767. Incloſure, Appen- 
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is free; it will ſcarce bear to be tegulated : 
it is like the ſenſitive plant; if touched, it 
ſhrinks; but if preſſed, it periſnes. I chuſe 
rather to ſpeak in this figurative manner, 
than to enter into the detail of the conſe- 
quemces and inſtances of military powers, 
exerciſed in this colony at a certain period; 
It never can be the intereſt of any govern- 
ment, however deſpotic, to oppreſs com- 
merce; it: would be like the wild Indian, 
who cuts dowen the tree, to gather the fruit: 


1 Hlitherto the province * of Cana has 
been an eſtabliſhment only expenſive and 
burthenſome to the French government. 


Hiſtoire Philoſophique, ibid. p. 143. Tous 
les objets ne produifoient au fix en 1747, qu'un 
revenue de deux cens ſoixante mille deux cens 
livres. | ane, 
Ibid, p. 149, Les deſpenſes annuelles du 'gou- 
' vernment pour le Canada apres 1epogue de 13749» 
n*eurent plus de bornes. | 
Les huit premiers mois de Pan 1560 couterent 
treize millions cinque cens mille livres. Des, ces 
| ſommes prodigevuſes il Etoit qu a. la paix quatre 


fings millions. © 
1. The 


[46]. 
The fur trade was but a ſmall object of at- 
tention, in proportion to the political views. 
The great uſe of the colony was offenſively : 
as a place of arms, to form the head of a 
chain of forts; and to harraſs the Britiſh co- 
lonies,'and, by its poſition and communica- 
tion with the lakes quite down to the Miſ- 
ſiſſippi, to command the commerce and force 
of the whole interior of the vaſt American 
continent, A circumſtance which varies 
the political conſiderations and conſequences 
with reſpect to the arrangements of Ca- 
nada very greatly from the caſe of Minor- 
ca, to which it has been improperly com- 
pared, as a rule for the government of it: 
the relative poſitions are totally different : 
it might as well be compared to the rock 
of Gibraltar, or the fort of an African | 
garriſon. | 


 * Tf Canadaſhould be recovered 157 France 

in a future period, by the mere want of wiſ- 
dom in a Britiſh government, and if 
France or any other power ſhould obtain 
b but 


ET; 
but a near equality of force at ſea, the con- 
tequence muſt prove the conqueſt of all 
our American colonies, or perhaps the 
eſtablihment of a new independent em- 


pire, upon a general revolt of all the colo- 
nies, of which Canada, by its poſition, 


© would form the head. But now under 


proper regulations this country may be 
productive of the greateſt commercial ad- 


vantages to Great Britain. The Weſt 
India iſlands, and the Eaſt Indies are the 
graves of its beſt ſeamen; the northern 
American navigation and its fiſheries are 
the nurſeries of them; and Canada may 
become, the ſource of an infinite ſupply to 
this nation both of men and of naval 
ſtores. 


It is an object of great conſideration to 
your Majeſty's government, that the re- 
turns to Great Britain are all made in raw 
materials to be manufactured here; and 
that a conſiderable duty ariſes on the ex- 


Ports. 


The 


[48] 

The views therefore of the Britiſh go- 
vernment in reſpect ta the political uſes to 
which it means to make Canada ſubſervi- 
ent, muſt direct the ſpirit of any code of 
laws, of which it may be judged neceſſary 
to form the outlites upon the grounds of 
probability. The additions muſt be left 
to time, to experiment, and expediencies, 
as they ſhall ariſe, and to that Providence 
which holds the ſcale of empires. 


But the great queſtion occuts : By what 
authority Hall the laws, neceſſary for the go- © 
vernment of this colony, be eſtabliſhed ? It is 
| Rated, that doubts have ariſen, eſpecially 
after certain deciſions, concerning the le- 
gality of che ordinances iſſued by the | 
governor, with the advice of his council, 
and without any afſembly, as exceeding. his 
commiſſion . If the ordinances are not legal, 
then all that has been done by virtue of 
them muſt de: a nullity. Some of them 
| p— — * dallas 3683 
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CC Printed collection, p. 25, 96. 
have 


1491 
have already been diſallowed for exceeding; 
the bounds of the commiſſion, which 
reſtrains the , power of the governor and 
council i in matters touching life and limb, 
and impoſing duties; conſequently very 
few allowable ordinances can be made 
under thoſe terms at any time; becauſe 
few ordinances | can be. enforced without 
_ reſtraints upon the perſon, or without af- 


— property by public burthens. 


"If; it could be ſuppoſed toe: a moment, 
that the crown has not a right at all times 
to make ſuch ordinances in the perſon 
of the governor, and Council, without an 
aſſembly, (as Lconceive it has a right, in a 
conquered country fo circumſtanced, and 
at a certain time to make them). yet I 
"ſhould be inclined to think that all the Ore 
. dinances- hitherto made, and not diſallowed, 
are legal; or that ſuch ordinances might 
have had, at leaſt pro tempore, a validity 
within the province, until there ſhall be an 
alteration made by ſome act of the whole | 

E united 


) 


* 
* 


1 30 


ww Kgibzture of Gret Britains or at 
leaſt by order of your. Majeſty in council, 
Gfallowing them. Until ſuch act or 


order, the cafe may be conceived to be the 4 


Ame {the governor being the repreſents 


tive of, your Majeſty by virtue of his com- 
1 miffon) as if your Majeſty, at the Head of 
your army in the field, were granting cas 


pitulations, o gibing orders how to diſpoſe 


of the new ſubjects de bene elle, ff the 
preſervation of their perſans and properties, 


for the good of the ſtate, which is now in- 
tereſted i in them, and for maintaining, the | 

peace and. permanency of the acquiſition, 5 

- all * 1 conceive to be powers neceſſa- 
rily inherent | in 1 your Majeſty's crown. 


4 FW 

The. mode cating laws for the co- » 
lony of Quebec, and carrying them ints 
executioti, is a ſubject upon which many 
perſons may differ. The higheſt wiſdom 
only can determine whether it is neceſſary 


to have the fanction of parliament for a 


Tode 1 laws, Which yur * of right 


2 


ney 


* 


* 
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may ire to this: ablegt in Hig, aber 
Way, But I humbly apprebeng, that an 
act of parliament: may poſſibly. ſerve the 
- molt effsctually to juſtify your Myjeſty's s 


# ſeryants, and tafill the minds of the Can 


dians with greater confidence: it may de- 
| _ clare the powers which are inherent In the 
won; and by ſo doing, it may ſupport 
78 of ee them, 


141 
134 
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War 


a. Sy 7 Of; DX ; 
f . here is a ant which deſerves" the be 
* conſidetation Po yout "Majelty's'f ſervatits 
moſt verſed i in the common law wy 61 thi 
" realm, whether if your Majefty has by 
Your proclamation, commiſſions and 8. 
ſtructions, and the ſeveral acts done in 


conſequence thereof, given to this conquer- 


dd country any part of che law of England; 


that laws orice ſo introduced, be it more or 
leſs, can be repealed by your Majeſty's 
authority alone and without, the. concur- 
rence of parliament, upon the civil. law 
maxim, eius off. , a * aur 
e ee giants bc 


Wil | 22 2 5 | It 
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It is POP to be Sleeved; char kene 
Murray is faid; upon good authority; "to 
have Actually executed his commiſſion with 
reſpeet to convening an aſſembliy; that 
the members were actually choſe, except 
4 Quebec, 80 that the expectations of 
the Canadians have been raiſed, "and; in 
their ideas, the | honotir of 3 
pledged to them for x legiſlative” 
of their own. . In caſe an aſſembly ſhall Me 
hereafter called, in | conſequence. of a an act 
of parliament, it will effeQually © take 
4 away from a Canadian aſſembly: all ground 15 
for that pretence, ſet up by ſome afſem- * 
blies 3 in other colonies, of being indepen- 


dent of a Britiſh ee N 115 4 


Tf affemblies mould be Aoptsd; 1 cans, 
not omit taking notice of an error in the 
report and propoſitions of the board of 
trade of the 10th July, 1769, page 17. 
They propoſe to admit a' number of the 
new ſubjects into the couneil. _— 


.Fould enlarge it from twelve members to 
ds . fifteen, 


"s 


” . 


. 
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Hfteen,; * to be Roman catholic ſubjects, 


to be 33 from ſubſcribing the de- 
claration againſt tranſubſtantiation, as now 
your by the commiſſion and inſtrue- 

But it ſeems to be forgot, that the 


ths gun e power of the pope, and 


in ſupport of your Majeſty's ſupremacy, 


N e by the ſtatutes, will exclude the 
Roman catholies. Alſo the manner 8 
wording the plan of an affembly, p. 18 and 


19, meant, as it is ſaid there, to correſpond 


- # withthe plan of the council, makes the wen- 


1 
* 8 
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tyrſeven members all liable to the oaths of al- 


legiance, ſupremacy, and ab) uration, by pro- 
Poſing that they ſhall not be obliged to take 
any.other. The conſequence follows, they 
are then to take theſe oaths; and fourteen 
axe afterwards required to ſubſeribe the teſt. 
© Now can a Roman catholic, agreeably to 
© the ſtatute of I George l. chap. 13, take the 
oaths which are required to be taken, agree- 
ably tothe commiſſion, by the governor and 


members of the council, aſſembly, &c. viz. 


Nat no Voreign prelate ar perſon hath, or ought 
E 3 10 


14 


Ng hardly diſpcaſe With, westen of the bers. 


* 

* $1] . 
75 Net, any fr i nerium, pptber, ue 
Fre. eminent, or bur ford, ecelefiaſtical.” or 
Hul, "within this vam? So that this 
propoſition” bf the board of trade, plaiaty | 
appears to be inchnfiſtent with its n 


views iy P- 20, that the RO © 
60 of ent) eben, all: int, ferintmarely - 


F2 take, the oaths of altegiznte, Jupremiaty, 
and een, ; that Youttben woill be pro- 
Petants, viz. who ſhall take thi teſt if u 

the thirteen who take Yhe batht of allegiance, 
Juprematy, "and #hjuration, to be probs 
as "the 7 Plan up pe es, Roman catholics.” | 4G | 
| the vath of ſupremacy renders the tte 4 # "4 


in my opinion, impoſſible.” The pope can « 


— 2 f | 
N 


by, ment; "but he cannot in common ſenſe al. 
penſe th "oaths, and declarationa ad 
5 bſckiptions, "againſt his own ſupremacy, 
a8 claiming to de fovertign pontiff of the 
| whole Chriſtian World, and, in the power 
, of the triple cron, to bind and abſolve alt 4 
4 perſons and bes in e . on 


4 


— 
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. 
| che earth bag. and in the fate of the 
dead below. ; 


| As it 1s ated by the toad nds 5 
p. 10. The teft is te be fubſeribed by all 
* perſins having Placer gf truſt, and 4% re. 
e our Majefty"s' commiſſion to the 
* ov ernor. By the teſt act the ſacrament ; 
is to be taken by them within tHe realm 
| 6 of England. Although Canada is united 
2 an the crown of Great Britain, and con- 
. "equently to the realm, by the terms of 
» eeſon, yet 1 underſtand that the falvo 5 
+; eng the Canadians for the oath of ſupre- 
* * miey 1 is, dnn this realm? Canada is not 
* Ar reins in the view cx flatute, © 


* 


* 's | 3 al, K. it oak not be thought 4 
| Proper for your Majeſty to- give freſh i in- 
ions, from time to time, to your 
40 governor of the province of Quebec, to 
publiſh freſh ordinances, with the advice 
and conſeſit of his council; nor to convene 
any legillative « council, or provincial afſerg- 
| e for the purpoſe of reviſing or repeal- 

' | E > | | ing To 


A 
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ing the ordinances already made, and of 
making new laws; but if it ſhould be 
thought the wiſeſt meaſure to lay . * 
of the province before parliament, then | 
ould conceive that i ll be cel n 
10 Ft e bills. 4 n * 


b 14 IF + * * 


b ld vizy. op: bill: 52 the LE cis 4 
tion of the: courts of mee in be r 9 
pince of Quebec. ki 
Second, A bill fr . 4 cont w 
non law Aras in actual _ in iy 
| Province. HEY 
135 Third, A bill PR 2 Al * (nf 
baue the public revenue...» 

Fourth, 4 bul for giving event” bat 
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M neu Rabea catholic JubjefFs i m (the *þ 


ſaid colony, to profeſs the worſhip of, theih 
religion accurding to the rites of the Rom iſh 
church, 'as far as the laws of Great Britain ® « 
permit; which were in force antecedent to © 
the definitive treaty of peace, _ ov! at. 
Paris 10th February 17633 and for the 
* maintenance 9 the clergy ef the | 
church 


* 


4 


9 


2 


. 1 4 
1 57 J 
. of Englond already eftabli Med in 
. N —_ 


/ With My work Ki; a bill for the ber- | 


, * ter regulation of the courts of judicature 
in the province of Quebec, I conceive, 


* . the complaint of delays in proceed- - 


angs of the courts of Juſtice is now in 
great meaſure removed: for by the laſt re- 
" 5 : ” of the courts of common-pleas, 
EC; by the ordinance of February * 1770, 
kh repeats 2 part of the great ordi- | 
* # nance of 17th September 1764) it is di- 
ces, that the courts of common-pleas 
iſhed" with independent juriſdictions 
® . Quebec and Montreal, hal, be gpen to 
T | _ the ſuitors throughout the year, excepting ' 

bree wels at Ned time, a month at harveſt, 
4 and a fortnight at Chriſtmas, and Eafter, 
f * 5 0 and except during ſuch vacation as ſhall 


be my hr, hon time HI * _ EY 0 


7 * 


This e which was not in the papers 
” © referred, makes the propoſitions of the ſolicitor- ge- 
| neral on this head in great meaſure unneceſſary. 


fer 


* 


"wo * 1 5 n 
e making their reſdetive circuits. through- 
out the province, twice in every year; ad 
tbe judges are authoriſed and directe to. 
IMM their proceſs, and to execute every other 
Aug fouching the adminiftration aun, 


without regard de terms era Rated, fe- | 
5 Hads of tine, as limited ond appointed by the, 40" 
br dinaxce of September 1764 ; auhich, apith s © 
reſpect thereto, it annulled. The judges Wh - M1 


Seit one-day in a week, at their diſere- | 
dien, 10 hear all martens "where the ce 
of aftion ſhall exceed the fun of s 
Sounds, which day foould de declared at cb. 4, 
rim of the cum _——— 
_ 7 and: no adjoutument; Jhail' be made, 
any langer ting than one week,” upon 
Pretence or. gruumd avpatfoever. Oo, 
Friday to nia fixed courfodey for mae 
not exceeding twelve pounts, in "which caſe - . 
one judge de be ſuſficients the erben julgh | 
 * having. rea/mndble cauſe of gene. The 
reſt of the ordiganse comains' the forms 
ig Heres ee ee alſo a clauſe, 

| “ eee 


= 
: . - 
: - * 9 —y 
* 
* 


5 


* , 


1 59 1 


eus pecſano, ſpecially commyſponed by 
tte governor, 10 bear cauſes where the mat- 
eur in gugſion ſhall not exceed three pounds z 
_ "provided rhat titles to lands ſhall not be 
dawn into queſtion by their proceedings, and 
thay they ohherve the ſame forms of proceeds 
1 bing, and that they do got jt upon 2 Friday, © 
Vr on ome other diy m every week.” It 
| T1 # ould be very material to ſee what ſort of 
|  Fommiſions the judges of "the commn- 1 
pleas have, or they do Tot appear in ay 
pen fer I underſtand. them to 
dae been ereated by governor Murray, 
by virtue of his' diſeretionary power, upon 
* gh enn e. If "they ate thought pre- 
* per to be continued, certain regulations 
muſt be adopted, in regard to limiting 
© their Surifdiftion, to caſes not broad 


k 4 

1 5 KW a 
* 
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of 1 Kees of the new 
ts to be regulated by a table 

ee be ſettled by the judges; and if they 
8 te now larger Wan HORS, it is no 
| | more 
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| more than that the fees of juſtice keep 
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pace with the price of other matters, as corn 


: and all other things, are more dearly pur- 
, chaſed now than they were in the province 
before the conqueſt, becauſe there is more 


commerce, and conſequently more ſpecie 

circulating i in it, which is the e A 1 
tive, or rather the new meaſure of values 1 
ſo that more or leſs ſpecie muſt be put * 

into the oppoſite ſcale againſt all property 

in the other, juſt as jt happens, that more * 

or leſs ſpecie, real, or nominal, or credited 

is introduced into intercourſe and commu- 
tation. The caſe muſt be the ſame in 8 


.. Canadaas; it is in every other country; 
the uncertainty of the laws, ; and of the lud * p 
cial proceedings, has had no ſmall ſharę in | 
increaſing hat: e of them, o ,: 0; a 


7 
In the act * of the attorney and . 
Warn, Yorks: and De Grey, they 4 4 
SEW tack" > 


— che * , * 2 


. Art. A. No. 8, of the JAE to the te. 
port of the lords commiſſioners of trade and plan- 
tations, relative to the ace and condition of the 
province. 


: = , 
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recommend chat matters exceeding forty - 
ſhillings, as far as ten pounds, ſhould be 
determined by proceeding (in the nature 
of civil bill in Ireland) before the chief 
jiuſtice of Quebec, or by proceeding 1 in na- 
ture of the ſummary bench actions at Bar- 


badoes. How far the caſe and cheapneſs 


af going to law encourage rather than 
© check litigiouſneſs, is pretty obvious; 
however, the local value of money will de- 
ſerve conſideration at all times, in reſpect | 
o the augmentation of eſtabliſhed fees. 
As a check to litigiouſneſs, and for the 
promoting quick juſtice, ſome method 


1 might be found, fo as to oblige parties in 
. . caſes of debt under a certain value, and in 


all caſes of cuſtom of merchants, and of 
mercantile accounts, to name arbitrators, 
off thoſe arbitrators to name a third if 
they do not agree; and that the award 
chould be certified into the ſupertor court, 
and made a rule of it upon record, and ſo 
+ Earried into execution by it, in the ſame 


manner as if the matter had had the moſt 
Wenn 


3 1 3 

| ſolemn bearing: for which 1 cannot refer 
do # better precedent, than to the act of 9 
aud 10 William III. c. 1 5, except that the 
reference is there left to the! will 6f the 
parties, and of courſe that act is ſeldom 

made uſe of, nor is it very natural that 

che practiſers ſhould recommend it; an! W-- 
therefore I propoſez that parties, in eaſes N 
F pn Ar prada to name | 


* 5 


> [ by 4 the gli judges may nt aypem 
to be expert in the French language and 
law terms, it may be adviſeable to give to 
laymen, perſons of good character and, 
underſtanding among the ancient inhabi- 
tants of Canada, commiſſions to be . 
x 15 not to have voices. 


4 = 
_ A - 


nd 


| Whether grandjuries, or petyjurls, halls” 
be laid aſide; or whether in criminal; ; or 
Civil cauſes only; or whether verdicts ſhall 
be an open. majority, or whether all ver- 


didts ſhall he ſpecial in civil caſes, (as the 
latter 


1 


63] 

fatter'is propoſed in che plan in the print 

ed collection of Mr. attorney- general Ma- 

zergs) are queſtions of which Jam not 
/ablg to form a perfect judgment, as being 

1 * out of the line of my profeſſion; 
but it merits a particular conſideration, 
1 how. far i it may b be adviſable and ſafe for 
's © your Majelty's 8 oiſters to propoſe any 
ching to parliament that greatly deviates 
from the general | fundamental | parts. of the 
conſtitution at home, ang y which, for 2 long 
time, have already taken Place in the co- 
Jony, in conſequence of your Majeſty's 8 

"ron word and authority. The juſtifica- 

0 tion of ye your Majeſty g judges, the remove 
33 them from every ſuſpicion of partiality, 
b and from the danger of perſonal revenge, 
is alſo a matter of the higheſt conſequence 
- towards themſelves, their country, your Ma- 

y jeſty, and before God. The peril of diſcre- 9 
| _tionary powers, is ſufficiently pointed out by | 
that great judge lord Hale, in his, Hiſtory 
15 the Pleas of the Crown, 7 page 160, I 61, 


I , and i merits the greateſt attention 


þ E « Hom 
„ NL * 4. 


| ts 64 4 . 1 
from thoſe andes who. are ealled. *. 
to Propoſe - a giſhure ſyſtem. U 


After tlie evidence of the governor, Ger 
juſtice, and attorney-gerieral of the Pro- 
vince, Hat Juries in criminal cauſes are 
agreeable to all tlie Canadians, any imagi- „ 
nations formed to the contrary, with reſpect 
to the Canadian lords of manors or nobleſſe, | 
cannot be admitted. The ſtate of the | 
nobleſſe in the province will be more par» » 
ticularly explained, when I come to ſpea 
of the convents, under the head of religion; 
1 will only obſerve, i in the caſe of trial, 
of à ſeigneur, that other Canadian 
ſeigneurs would probably be ſome of the 


jurors, and that , any of his raab. 5 i 
were of the. Jury, they would have an in- 
tereſt in preſerving the life of the crimi- 


189 
nal; as mercantile intereſts bave often 


ſupported the worſt members in a factious 
ſtate, both in ancient and modern hiſtory, 
to avoid a probability of loſing their debts. 


But the ke. Or NIN wy virtue of © 19 
4 . their 
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e a 
their fiefs, and he officers ind nobles by 
Patent, who have ſerved in the French 

trooꝑs, are, the one too inconſequential, 

and the other too miſerable, in point of 

proßerty, to merit any diſtinction by trials, 
or in the nature of the puniſhment: to com- 
paare them to Britiſh peers would be to form 


an . of T and not of reaſon. 


8 
As it 8 that the Canadians have 


had ſo great an objection to arreſts being 

| diſhonourable, and as arreſts create-ſo much 

_ miſery in a whole family, Who become a 
burthen upon the public, as they prevent 
| every exertion of, induſtry, and render the 
morals of the priſoner much worſe, by 
confining. him in company with the moſt. 
abandoned criminals, it ſeems to me that 

in a commereial ſtate it may be prox | 
take away arreſts of body in the firſt in- 
| - flance, in civil cauſes under ten pounds; 
__ unleſs there ie an oath of two ſufficient | 
Nh i: that the „ is likely to 


if io; SPS With 
' = . _— 1 . 
„ 


y 


my 


* 


* | a. public loſs, © as well as a * 


89 


1 11 66 ] Los 
withdraw. himſclf out of the colony. To, 
arreſt an Müuftione man, when verfondt 
labour i is of ſuch value to the commugity, 


e 
de the perſon who arreſts : . Nr 
. tng fetters upon that dey: the exer- 
tion. ne . could ae che debt. 
„ . 9 4 


#4 

| Karte ſhould be Kiowed, ; it ſeems: | 

ighly neceſſary that impfiſonments ſhould * 
regulated. It would be happy if they 


were o in every part of your Majeſty's 
dominions. ” The ſecurity and reformation 


of priſoners ſhould be the. objects of the n 
legiſlature in depriving a ſubje& for any | 


8 time of his liberty: his life, and health, 


and morals are of- public conſequence. 
The police in Holland, where every pri- 
9 a ſeparate cel or apartment, is 
deſer Ving of imitation; neither their W 
nor bodies become there liable to the worſt 
contagions; and a releaſed priſoner re- 
1 back to a better and more 

9 gt yu 


= * 
* oy — * 
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"The terms. oY the Ne." a the iſt 
ſry, 1970, appear to me inſuffi- 
cient, in not directing that the ſale of all! 
5 | eſtates, in land taken in execution ſhall be | 
| made by public auction; nor does it regu- * 
late the other conditions of ſale, nor the 5 
* where che auction ſhall be: all which” * 
"being left to the diſcretion! of the provoſt- 
: - *-, marſhal, as I conceive it, may be extreme- 
y injurious to the proprietor; and furniſh - 
©. perſons with means of procuring: the 
eſtates at a price greatly inferior to their 
true value. The ordinance only ſettles the 
manner of giving notice, the time of *. 
and the ee tor the . 66 


* 


It may be ede to allow all pleadings 

to de in French or Engliſh in all the courts 

at the optionfof the parties indiſeriminately. 

It ſhould be known in fuch a country, that 
parties may plead for themſelves: it would 
be proper to confirm expreſſedly ſo much * » 


- 


, Þ) MN | F # * ; - -« i: 
| * * 0 . nt 
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* 


* 
* 


* 


mould be permitted to tell their own fta * 


4 


N 


8 brush verbal, or Tale per pade, f in 


the French courts of the .colouy-of the 7th 
November, 668, article 6, as relates to 
this point; becauſe this public” confitgia- 
tion Pill obviate the calnplajnt-among the 
Canadians, of the expence of ſuits, and it 
will pleaſe the Anhabitants, without hurt- 3 | 
”, ig the practitioners; forgif the parties can - 
find an abler hand, „ can pay bim, cer- p 
 Aainly. they, wilt | pay Him, to plead” fot 

them: if they cannot, it is but juſtice they | 


and in their, own WAY: 2 7 


"© 
+ * 


5 


15 am DE IM of che a a 
ſurdity and confuſion which is ever be- 
cafioned when the ſtyle and forms of! one 
ſyſtem of law, or even of one court in the 
fame ſyſtem, is applied to the practice of 
another: the meaſure of Proceedings be- 
ing inconſiſtent with the. nature of the 
Principles, or the buſineſs i in queſtion, in i 
many inflances ſo unequal, that to judge of 


the law of W * rules of pro- 
3 8 ceeſs 


4 


4 


45 


" 


2 taylor were to take 2 


forms and ſtyle of Engliſh writs and plead- 


„„ 
,cels ofednother: is," beſides doing injuſtice 
7 auger an appearance of doing better, a thing 

as full of abſurdity and ridiculquſneſs, as if 
ure of a 


män's coat by a ſhip's quadrant. The 


ings ill agree with the language of the 
French civil law: it deſerves to be conſi- 


dered, Wo it may be neceſſary to fol- 


low many other parts of the French pro- 


ceſs,” if the French law In civil property 


is to remain as the common law of the „ 


province. I conceive this muſt de left to ; 

the knowledge, diſeretion, and experienee 
of the judges; Who will have the aid of 

the bar änd the Canadian practitioners: 
and it may be enacted that no judgment * 
ſhall be arreſted merely for want of form 

in civil ſuits. The fact, the demand, and 
the defence are eaſily x reducible to ſimple 
„ propoſi tions. But 3 in 1 caſes, as all 
_the * * England 3 that bead wed 


l mn * — ny 4 þ =o ” * 


e —— *zoneral's Report. 
80 df no 


& * * ME RT ts 
D * ines the forms ens, . 
mentz in ny opinion, muſt be continued, 
” And ought to be as ſtrict ago England; 
upon this round, becauſe the laws of *. 
 Efiglang being dipt in blood, the. adyany 
| thged-given/@a-eringinals,,by the lenity of ., 
the proveſs, and the power. of pardon. in 
' the crown, are tht only dalla of the 
5 pebiliar fererity which-is n in the 
inequality of grimes and puniſhments. 
The Eighth laws in their inflitution ſeem 
to have been made for the terror of a dar- 
ing people; the execution of them, for a 


7 Seer Ang co te one. con- - 
cur in thinking that there ſhould however 


be'a mitigation of the law of felonies by 
Ratute.” That no perſon in the province 
ſhoutd"be eapirally xonvidted for theft or 
_ tobbery under five pounds although chat .. 
Js equal to ten in Engltnd ; and that in all I 
*Mokies intitled to Fit no e eee. 
de burnt i the i | 
 ficated, het 25 PF mi} ] 


: , 


a : 5 
. „ "of .- 
er impriſonment, at "the diſcretion of the | 
EF. Sum. | * 1 ; * 84 % 
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* As the Yrovince degives ſe 
* . rages from chef ſuperibr court, although 
the moſt important, and moſt ably ſup- 
Plies, for want of more frequent fittings, 
ſhbuld; be regulated: and the court of 
& 8 $ Bench thould- be held oftner,” and 
in terms as ſhall de i ed moſt for the 
convenience of the infbitänts, beſides 
5 che cirruits. For it io led dher the court 
c King's Bench has ſeſſions" only three - 
times a Near at Quebec, and twice at Mon- 
treal > whereas in the time of the French 
e there were three royal courts, 
one in each diſtrict o Quebec, Trois-Ri- 
vieges, and Montreal, veſted with full power 
civil and criminal each court had its 


judge, and a king's attorney-general for 
* crown proſecutions. They held two courts 


in every week; except bx weeks vacation 
At in September and October, and a fort- 
s at Eaſter, and theſe courts would , 
| E4 . even 


= 


nl 
; even fire on othix days i in the wet if ex MS 
. traordinary buſineſs required -it. From "hs, 
theſe courtg,there lay an appeal to the fus * 
preme ob. of the province, which lat 
every week. The expedition and reaſbn- 
ableneſs of ſuch arrangement for the diſtri- 
butiom of juſtice i is infmitely ſtriking . And 
ö it appears not to have been withog eee 
chat the Canadians have felt a 


than to adopt the ordinance for that pur- 
poſe, which was recommended by the thief _ "> 
| Jaſtice himſelf from the bench to the Stand 
jury of the province, but which did not 
—— " pls becauſe! ſome *of the Engliſh iner 
4 Es. chants of that jury, deſirous to delay cauſes 
of actions for debt in the then low ſtate 
of commercial credit in the provitice at ” 
that time, did not approve ſo much expe- 
dition of judgment; and therefore the 
E ngliſh part of the jury never nd 3 
dme Canadian "oY all of whom are now . 
_— m9* 3 Fi: ſeuſtdle 


oY A: 73 | 

M4 *- fenfible'of the utility of the ordinance pro- 
poſed, and regret the loſs of it. Mr. at- 
torney-general Mazeres, has printed it, 

* Fr page 7555 n 2 . "rig 


'S Ma... 


Ia the caſes of appeal 2 1 value 


. money deſerves great conſideration. IH 
the Plap of, three courts, and an appeal to 
the governor and council, with two of the 
judges and King's. ator ies of the other 
courts, is not adopted, t en the appeal, i in 
caſes of four hundred pounds value, might 
be made directly to your Ys TIT 


A «AL 


| any. other intermediate . 


l ey br ei Std at] 8: 7h . 


It may. be alſo 2 to erect, as | 
poſed | in the report. of. the governor * 
chief juſtice, a court at Detroit, becauſe the 
ſettlers there, amounting to ahout ſeven 
thouſand perſons, are populating very faſt, 
and extending themſelves, as the people of 
Ne York are, towards each other. An 
1 oblection may be taken to this, that it is | 
0-0 not and to encourage back ſerlemonts: |; 


hut 


- 6 


— 


. but the RE 3 wo be, not. mhether, , 0 
the population of the interior North Ame- 
Fica ſhould be encouraged j in policy; : but 
| the fact ie at there is, and will be popu- 
lation there; ; and that where population is, 
the dominant power muſt regulate the ſet- 
5 Yers, « or they will regulate themſelves pro- 
bly to its oa g Phe i. interior ſettle- 
ments certainly are a material ſupply and 
ſupport, both of men and proviſion, to the 3 
exterior on that goaſt, and erde equally to 8 
take off the produce of the mother-country, 1 
aun to make returns by tte medjum of the 
_ ſeapdtts;; but there ean be no real « diſtinc- , . 
—_ tion as to polltigul god tween the inha= 
* bitants of the maritime line and thoſe of the 
back fettlements, for they are much con- 
| oy tieted"in view f lA Weh kw 
Ra | benefit; as the radii of a circle all meet in 
= - Ut ſame common center, and all touch the p 
dane cones pol . r 75 2 
4 The cd diſtances of Nontresl, one 
= | hundred and bey "ajles from. 8 
„ alſo 


PF 


| al of Trois-Rivieres, and Detroit, deſerve | * 
attention; and it is an argument ſufficient | 
for forming three courts of King's Bench, 
to ſave to your Majeſty's ſubjeRs the great 
expenee of employing for every perſon, 
not only his attorney on the ſpot; but his 
zent at Quebec, beſides, the fatigue and 
expence of travelling himſelf, and bring= 
ing up his witneſſes from the extreme 
boundaries of the province, in a very ſevere 
climate. L approve, however, that it ſhould 
be in the diſcretionary *. power of your 


Majeſty's principal attorney-general, to rei 
"4 moe ary party for ſafety for a quick and 


more convenient trial to Quebec; but this 
| ſhould be reſtrained to caſeg of treaſon only 


It is a fact which deſerves attention, | 

that for want of a good government ſince "0 4 
- the conqueſt, the trade of furs has been 

but one chird of what it was under the 
Freneh, as appears by the exports. 
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OW. 
Jo look into the map, the ſituation of 
Detroit ſufficiently ſpeaks the | propriety 


of ſome regulation of juſtice there; and 


more eſpecially as it is the mart and en- 
trepot of the fur- trade and the Indian 
commodities, ſuch a regulation is neceſ- 
fary for the trade, and for preſerving peact 


| and ONE with the Indian wake re- 


* l . d 2 , : 
y 4. 1 


3 bt ben Gaipey Wall 1 
- © GiQion ſhonld alſo: be eſiabliſhed there; 


but. I, ſhould, apprefiend, fram obſerying 


| the ſituation. and form of it in the map, 
© that it might be very proper to unite it to 3 


the province of Nome Bcotia, | 04h 
ba Ga pattie er OHA 


ful if the judges were to have a power, in 
_ caſes were it might be thought neceſſary, 
dy themſelves, to appoint commiſſioners 


in diſtant parts, with power to ſummon | 
juries, before whom examinations may be 


taken, with proper ſolemnities, upon the 


1 : ' 5 
oh | \ Eu ſpot, | - 


, 


= WE: 
fond a verdict tranſmitted to the ſu- 


preme court under ſeal, whenever a matter 
of fact, ſuch as concerning boundaries, 


| waſte, dilapidations, execution of contracts, 
ee &c. is in Aae 


The ih 3 in private upon 
affidavits ſhould be diſallowed, unleſs the 


parties ſhould conſent, or the court ſhould 
direct them to be taken upon a ſpecial 


cauſe, or proper grounds ſhewed upon 


motion by council. The injuſtice of 


I Parties being- evidence upon their own 
» cauſe, and the practice of cauſes being 


determined entirely upon affidavits, is too 
full of evil not · to deſerve a peculiar atten- 


tion, eſpecially if the party who makes the 


- firſt affidavit; has not a liberty of a reply 


to the affidavit in anſwer; in the uſual 


practice, as I conceive it to be, equivocation 
| 0 perjury muſt reign in full force. 


| Ted as { propoſed, by Mr. Mazeres, that in 


| $64 of debt to a certain amount (which 
ought. 


* 


r 
ought to be very confiderable), an allega= 
tion, or plea of faculties, or effects, being 
delivered by the plaintiff, the defend ape. 
mould anfwer upon oath, giving in an 
exact ſchedule of his eſtate and effects. 
This propoſition may be thought pecu- 
liarly hard in many cafes : but I conceive 
the ſtate of the country muſt determine 
the propriety or impropriety of the pro- 
| poſal, and that ſuch ſchedule and actount 
ought not to be called for without very 
ſpecial cauſe, to be determined i in me 


. Cretion of the judges. 


In à country * Which there 46 very A 
little money, but corn and other periſhable 
effects make the greateſt part of the pro- 
perty of the inhabitants, it may | be right, 
m caſes of ſuits for ſome ſpecial property, 


of the periſhable nature of which a proof 


is made, that the whole at the requeſt of 
any one of the parties ſhould be liable, by 
an order of the court, to be fold tothe beſt 


2 -2h by perſons to be named and com- 
miſſioned 


K 


. 5 

| miiſfioned to {a1 by both parties; and that 
| the amount ſhall be placed in the hands 
of the Judge and his regiſter, in imitation. 
of the civil law methods in 2 jus ha- 
bentium, or for the account of the party 
who ſhall finally prevail in his ſuit; and 


dhe amount to be paid by them into the 
bands of the receiver of his *Majeſty's 


revenue, for his Majeſty” s uſe; and that | 
bills be iſſued to the ſaid judge and regiſter 
by ſuch receiver for the repayment of the 
ſaid ſums, at the intereſt of three per cent. 
A meaſure which I ſhould conceive would 
de very uſeful to create a dependence 
upon; and ſtrengthen the hands of govern- 


ment in many views, as well as it would 


de equitable and advantageous to the re- 
* parties. f . 
| 7 It may be . chat "MR * of the 
ſeveral courts, in the province, ſhould be 


allowed a diſcretionary power 1n granting 


_ +" oe full coſts, and . bills. 


luſtead 


8 | 


Inſtead of one provoſt-marſhal for the 
whole province, it is propoſed, that there 
ſhould be a ſheriff for each diſtrict, with 
ſome title or mark of honour to the perſon 
who Br bear it. x 
The. two courts of common-pleas, eſla- 

bliſhed by general Murray's ordinance of 
| 17th. September 1764, at that time with 
military men for judges, and prieſts aſſeſ- 
ſors, and now "Laving almoſt all the affairs 
of the colony broug t "before them, evi- 
dently tend at all times to leſſen the utility 


and 198 of the ſupreme court. ; 


Mr. Mazeres retort that the pro- 


Vince de divided according to its three an 
cient diſtricts of Quebec, Montreal, and 
Trois-Rivieres ; that there ſhould be three 
royal courts, or courts of King's Bench, in 
each; that the judges ſhould have been 
barriſters at law, who have been exercent 
three years at the Engliſh bar, at leaſt, and 
who have a competent knowledge of the 

French 


[ 81 
French language, and. three King' s attor- 
nies, and no other courts. . Theſe, courts 
to be limited to their reſpective district 3 
co-ordinate indeed, but not concurrent, 


as not of equal authority every where, 
nor as liable to be controuled by each 


| other: and this meaſure Mr. Mazeres 


recommends on a ground which, appears 
to be very concluſive, that this diviſion 
is beſt adapted to the ſituation of the ſe- 
veral parts of the province, and that the 
Canadians have been uſed to it, and that 
it is therefore moſt agreeable as well as 
convenient . If this eftabliſkment of 
three courts were to take place, then it is 
propoſed, 'in the ſame plan, that there 
ſtould be an appeal to the governor and | 
council of the province, confined to a 
certain value, and from thence to your Ma- 
jeſty in your privy councik The reaſon 
laid down is, that the appeal to the 
govhor and council Ae PR a 
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1 * Printed Golledion, p. 38. 
| | 6 uni- 
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uniformity of law throu ghout the Whole 
province, and would obviate a difference 
of decifion; which might gradually grow 
out of precedents in the three different 
diſtricts, if the three royal eourts, or of 
King's Bench, were to be left perfectly in- 


dependent, and not to unite in a third 11 
n court in the e Nn tan mo nat 


{ 45 203 127.99 OT. 
a It. is 0s very well oanpdlal that the 
three; King's judges, and three attornies, 
ſhould be members of the council ex officio, | 
ſo as to, aid the governor and council upon 
appeals; whereby the beft law abilities in 
the province would be employed in form- 
ing deciſions in the laſt reſort, which 
would be in fact checking any arbitraty, 
proceedings of a governor, and forming 
the law of the province. That they ſhould 
attend the governor at certain times of the 
year, moſt convenient for hearing appeals, 
which is thought to be one month at Mriſt- 
mas. To this F muſt add, in my humble 
. Ps a neceſſary limitation, that the 
0 judge 6 


21x [ 83 ] | 
judge from whom the appeal lies, and the 
King's attorney in his court, - ſhall not fit 
at the hearing of the cauſe appealed; - It 
might poſſibly not be improper to add the 
judge of the vice-admiralty, and the advo- 
cate- general, to the number of the members 
Ken _ nem y- as ce" pon oh 1 


-_ "ri 7 


* ae no ae ſhould het: to hat | King 
8 under five hundred pounds, is 
thought by ſome perſons a hardſhip, and 
that it leaves no check upon the governor 


and council in leſs ſums of great value in ſo 


poor a: OY 


„ 
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1115 . by Mr. Mazeres *, that no 
new examinations ſhall be taken upon ap- 
peals in any cauſes, but only any error of 
the proceedings be corrected, and a new 
trial of any fact, if good cauſe is ſhewn, 
ſhall be granted; and a trial, by a double 


| number of j Jarymmen. if the n party re- 


„ 


* 
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0 Printed Colledtian, | p- 8, 39. 
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quires i it. That the method of proveeding 
in the firſt inſtance in civil actions in the 
common-law court, ſhould be as follows; 
the plaint is to be read to the judge in 
open court; if he determines that there is 
good cauſe of action, ſummons to iſſue, 
but not till then. If the plaint is admitted, 
it is to be filed as a record; if non-ap- 
pearance of the party, or good cauſe ſhown 
of non-appearance, then the party ſims 
moned to pay coſts, at the judgment of 
the court, upon eireumſtances, for the delay 
of ſuit; and freſh ſummons to appear again 
ſhall iſſue; if neglect to obey the ſecond ſum- 
mons, judgment to go by default. Anſwer 


to the plaint to be either in French or 
. Engliſh, and to be ed. - That —4 


der to determine whether farther teſtitiony 
is neceſſary.” If either of che parties, on 
the judge determining that farther teſti- 
N and trial is 1 chuſe to have 


ed 


: — . nnn 1 K 
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a jury, 
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. 
a jury, the party praying it ſhall pay the. 
expence of the juty's attendance ; if both 
pray to have a jury, both ſhall pay. If 
the conteſt is between a native born ſub= 
ject and a Canadian, the jury to be de me- 
dietate, if either party ſhall require it: the 
jurymen to receive five ſhillings per man. 
For at preſent the Canadians, as it is ſtated 
upon good authority, complain of the at- 
tendance upon juries, in civil ſuits, as a 
heavy burthen and interruption of their 
occupations: though they like well enough 
to be tried by juries, they do not like to be 
the TN , without ſome compenſation. 


That any governor ſhould have it in his 
power to ſuſpend, ſuperſede, or otherwiſe | 
controul, the counſellors or practitioners at 
the bar, is evidently liable to many objec- 
tions. In my humble opinion, therefore, 
it ſeems neceſſaty to enact, that for the 
beter inne all ren courts of 
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juſtice, of the province, the chief juſtice 
ſhall have the ſole power of admitting and 
licenſing all advocates, counſellors, and 
pleaders, procurators, attornies, and ſoli- 
_ citors, in the ſeveral courts, of juſtice, in 
this province; with power to make rules 
for the proper ſerving or education of ſuch 
perſons, and to examine them before ad- 
miſſion, and to reject them if he ſhall ſee 
cauſe; alſo to ſuſpend or deprive them of 
the exerciſe of their offices, for any neglect, 
contempt, delay, or malverſation, fraud, 
or undue proceeding, in his or any other 5 
court, when he ſhall. ſee cauſe ; and the 
governor of the ſaid province ſhall not 
interfere in ay fame in his public capa 
I 0 W Bae of Tap 


It is . point that merits great atten 
tion from government, that the notaries, 
who are a very uſeful and very reſpectable 
| ſort of men, ſhould be continued with their 
uſual privileges, and have ſome advan- 
\  tages granted them, and ſhould be allow- 
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ed to practiſe as ſolicitors and advocates, | 


and even to be aſſeſſors. tin 


It would be right that the law officers of 
the crown ſhould have honourable eſla- 
bliſhments, ſo as to raiſe them high in 
reſpect from the inhabitants, and to make 
them leſs dependent upon private buſineſs. 
The falaries, as ſtated in the Incloſure Ap- ' 
pendix, No. 15, are very mean and un- 
worthy of men of education, abilities, and 
honour. Thoſe clients who pay beſt for 
time and labour, will certainly be beſt 
ſerved. An encreaſe of ſalaries will cre- 
ate an expence: but there may be a falſe 
ceconomy ; and there is no doubt of the 
truth of this propoſition, that a ſmall body 
of men of abilities in the law, ſent out and 
maintained by the cron in a manner ade- 
quate to their rank, and made indepen- 
dent of every private connection, will an- 
ſwer the views of government, and pre- 
ſerve the peace of the colonies more effec- 
tually than ten regiments. What has 
* the conſequence in the colonies, and 
G 4 & elſe- 


ally enured in the province of Calada. 
| nt gs 25 eee, the pro- | 
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elſewhere, of independent men of great 


abilities in the law, diſſatisfied, with reaſon 
or without, and who have gratified their N 
own reſentment, or the views of a party, 


at the expence of the whole kingdom, 1 


need not to obſerve, and ſhall only refer to 
that part of the report upon the eivil go- 
vernment of the colony made by Mr. Yorke 
and Mr. De Grey, which, is very ſtrong in- 
deed upon this point *;. of the meanefs, of 
the law eflabliſhment, Which has toa. long 
remained a diſhonour and a rej udice to 
your Majeſty" 8 ſervice. | 


n * *. 


Ne ſecond head propoſed i 164 ball for declara | 
ng the common ow Naa N 


"The Canadian laivyers n ntl 


entirely agreed how much of the French 


fyſtem of the cuſtom of Paris f has actu- 


» Vide p. 156, tne f he Bud of Ts, | 


. | | . vince, 


[ 89 ] 
vince, article thirty-ſix, which engages to 
preſerve to the inhabitants their property, 
| ſeems to me to ſtipulate, the manner in 
which that property is to be held; of con- 
' ſequence the tenures are to be preſerved, 
and all the laws relative to that Property. 
For it is not only the thing which we hold, 
but the manner in which we hold bene- 
ficially, that conſtitutes our property; 
therefore I conceive that-all the lands in 
Canada, the property of native Canadians, 
or Which have ſince paſſed by deſcent or 
by will are, in virtue of the capitulation, 
fill governed by the law of France, as to 
the tenures or modes of holding; although 
by the forty-ſecond article of the capitula- 
tion granted for Montreal, and the reſt of 
the province of Canada, and by the ninth 
artlele of the treaty of Verſailles, he in- 
ſabirante become fubjetts of your Majeſty. 
Ho far your Majeſty's proclamation, and 


dive anc ſuperſeded this idea, afifing out 
ec | F- "7 00 


the commiſſions and inſtructions Have or 
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of the terms of the capitulation and treaty, 
and how far the caſe of the new ſettlers, emi - 
grants from Great Britain, and acquirers of 
lands by new titles, as by mortgage, grant 
or purchaſe, is capable of a diſtinction, has 
been a obſerved _ © 


11 chink ae is a great diſtindtion be- 
tween the treaty and capitulation ; for the 
treaty, which makes the inhabitants ſub- 
jects of your Majeſty's crown, confirms 
to them their property in no other mode 
than in a permiſſion to retire, and to ſell 
their eſtates, and thoſe reſtrained to be ſold 
to Britiſh ſubjects. So that if they ſtay 
| and claim under the treaty. only, they ſtay 
under condition of becoming, by their 
.own free act, Britiſh ſubjects; and as ſuch 
ſubje& to Britiſh laws. But the treaty 
made with the ſovereign power of France, 
Which, without taking notice of the capi- 
tulation, transfers its ſubjects pleno jure, 
does not ſuperſede the capitulation made 

| with che ee becauſe J conſider 
2 80 | capitula- 
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capitulations, i in the eye of the law of na- 


tions, to be not only as national, but per- 
ſonal compacts, and made with the inha- 


bitants themſelves, for the conſideration of 
their ceaſing their reſiſtance. It is con- 
ſiſtent with the honour and intereſts of this 
kingdom, that they ſhould be religiouſly 
obſerved, and that the condition of the 
grantees ſhould be rendered ſubſtantially 
better, rather than worſe, ſo far as any 
perſon or perſons are capable of taking 
benefit of the grant. 


At the fame time I muſt obſerve, that 
1 do not conceive that your Majeſty is fo 
bound in your legiſlative capacity, that 
you cannot in parliament change the laws 
of ſueceſſion or: heritage, or prevent the 
keeping up any corporate body eccleſiaſti- 
cal, by preventing a perpetual renewal by 
new members, or that your Majeſty cannot 
regulate any other general matter of dividing 
property real or perſonal, after the death of 
a the poſſeſſor, in the ſame manner as your 


c Majeltys 


LEY 
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Majeſty, in parliament, may TEL 80 the lavs 
reſpecting your other Britiſh ſubjects; lo | 
that the law be not made to the pre) judice 


of any particular private perſon while he 
lives, Inaſmuch, as no man naturally 


hath property after death, the community 


to which it reverts has a right to fix the 
law of partition after death, as it ſhall 
judge moſt for the benefit of all its mem 


bers. The right to diſpoſe by will, or to 
make a private law for a family, is a pri- 
vilege granted by the community; and 


reſtrainable; as the law of France xeſtrains 
it more than that of England, by except- 
ing the legitime and limiting deviſes. of 
land in certain degrees, A br dept 
and among NUN ig. abt bl 


be would probably anſwer « every Juſt and 


reaſonable purpoſe, and would tend per- 
fectly to quiet the minds of your Majeſty's 


| Canadian ſubjects, if a bill w ere to paſs in 


parliament to the following effect. That 


in in all caſes of wills, tenures, ancient rents, 


quit- 


"4M 
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quiz-rents, ſeryices not being military, dig 
wops. of, lands, and transfers, hypothe- 
cations, or charges and pledges, « or incum- 
brances | of Property, moveable. and im. 
moyeaþle, and of hereditary deſgent, © of 
partition of dower, or diſtribution i in caſe 


of 1 inteſtacy,. the, legitime, or portion of 
Children and widows, and of all deeds, 
leaſes, and contracts, the ancient laws, cuſ⸗ | 
toms, an uſages of Canada ſhall be valid; 
unleſs the ſaid, euſtoms and uſages Well 
have been deviated from. by. any con- 
ſent of parties by expreſs, convention, | or 
in which, the modes of the Engliſh law, a3 
in caſes of trangfer betyieen a Canadian 
and Epgliſh, born ſubject, hall } have bee en 
followed; ; that in all caſes where ſuch 7 
cuſtom and uſages of Canada are reljed 
upon, either by the party complaining, 
or the reſpondent, ſuch cuſtom and uſage 
ſhall be ſpecially pleaded. And in order 
the better to eraſe from che minds of the 
Canadian ſubjects, their ideas of veneration 
for the edicts of their late ſovereign, and 
for 
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for the ärtets of the tribunals' of France, 
and as müch as poſſible to make them 


ſenſible of their union with, and depend- 
ence upon the Britiſh, government, i * 

mould be "enabited, that the French law, 

known under the denomination of the 2 
tom of the viſtounty and provoſthip of 
Paris, and ſs much thereof only as hath 
actually been practiſed in the province, 
ſhall be pleaded under the title of he com- 
mon law, and the cuſtom of Canada, as by 
att of parliament. efabliſhe bed, an | under 10 
other title whatſoever ; : and . abſtract ol 


the ſaid cuftom, as hath been drayn. up 


4 #3 » 


. the law, ſpall be anhexed te to che bill to e 
referred to, as the. ſole rule * oblervin 10 
n 


1 


eat 

only the alteration i in the articles 9 99 a 
101, as in the advertiſement or preamb - 
a 6f the ſaid abſtract is ſet forth; s that 
lands already granted, or to be granted by ; 
your Majeſty,” your heirs, or ſucceſſors, 
ſhall be holden in free and common ſoccage 


| tenure, and ſhall paſs according to the 
laws 


1 
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laws of En gland: power always reſerned 
to Jour Majeſty to make. grants. of lands, 
in. any other. mode of tenure, i if to o JE 


Majeſty t Hall ſeem meet, . 
5 * + $14 (EL ITI TIT ; 


The mode of doing fealty and þ age | 
for the Canadian ſeigniories already eſta | 
bliſhed is extremely ſimple, as appears in 
the principal extracts of the French laws, | 
c. 1. tit. For et homage." Tf it is proper 0 
change it at all, it will be bettet tö form a4 
record of the title of the tenure in a more 
ſolemn manner, by regiſtering the W 


4 61 {43 TY 


Ar may be proper chat the laws 7 the 
police hithetto eſtabliſhed" and pts dice. 
ſhould be obſerved and carried i into exe- 
cution by the juſtices and other peace offi- 
cers, and that his Majeſty's governor may, 
With the conſent and advice of his council. 
at any time, on the preſentment of any 
two or more houſeꝰ or land-holders, or any 
one of his Majeſty's juſtices of the peace, 
or nad officers, iſſue ſuch freſh orders of 


| | 8 police 
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police as he ſhall judge neceſſary, from 
time to time, for the better maiptaining 
the highways, ſtreets, bridges, paving, . 
public edifices, Wharfs, navigations, for 
preventing fire, and removing of annoy- 


gnces to health, or to the free paſſage, in 
places. where paſſage hath. been. uſual; pro- 

. vided that ſuch orders be ſubject to an ap» 
in caſes of property, above the value 
| ten pounds, to the chi dee the 


bid provines., 
The Canadian . FR enough 


TILATL 
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embrace the protection of the laws of Eng- ; 


_ land-whep. they find they, make; for them. 
There is ſometbing yery.whimaſical in the 
_ caſe of M. St, Ange, which] have ſeen 
as ſtated pin great authority and ĩt ſhows, 
the motly mixture. of French. and Epglih 
laws in che Province, and the confuſion re- 
ſulting from the uncertainty af them, and 
the want of a regulan ſetilement. Mr. Grant 
purchaſed the eſtate. of a minor, Mr. Sts 
as the. former a Britiſh ſettler, the | 


latter 
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latter a Canadian. Mr. Grant never hav- 
ing ſeen the eſtate, paid a part of the pur- 
chaſe money, which was very conſiderable: 
upon a view of the eſtate he found it in- 
ferior in value to his expectations by one 
half. He was ſued for the remainder of 
the money; he pleaded the civil law of 
France, and inſiſted that he was intitled 
to a reſtitution in integrun, on proving 
the true value of. the eſtate to be only one 
half. The Canadian inſiſted upon the laws 
of England and à ſpecial performance of 
bontracts, on the ground of the rule of 
the law vigilantibus non dormientibus fuc- 
currit lex. This cauſe will 33 find 
3s Way, to the council at home. 5 


Te dehiriptlon given by te Gui 
tow; in his letter to the earl of Shelburne, 
No. 3. p. 99: 24th December 1767, of the 
tonfulion of the courts of juſtice, and the 
conſequence of their proceeding by diffe- 
rent rules is very ſtriking : e governor 

W e 16 | 
ESL H decrees 
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| 


decrees of the e ſupreme court of King's Benchy 
- which. reverſes. that of the-Common Pleas. 


There are a number o edlicts, declara- 
"rations, rules, ordinances and proviſions, 
which have hitherto been the written law 
of the colony, and 1 in actual uſe; which 
appear from the extracts to be ſo wiſe and 
well fitted to the nature of the colony, that 
although they cannot now operate by the 
authority of the F rench King, yet they 
deem many of chem very proper to be 
adopted i in the new fyſtem of law to be gi- 
ven to tlie Canadians; and therefore it may 
be right that the ſabſtance of "thoſe extracts 
which are proper ſhould be declared to be 
a part of the common law of the province 
of Quebec; and to be recited accordingly 
in this act of parliament, and to be plead- 
ed under! it, and not under any other title 


than as the af of his preſent Majeſty for. de 
5 55 the common law of 1 the province. aq 
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This Abele cannot be: concluded with=- 
_ ng notice ban of habeas cor- 
WW od | Pus, 
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pus, the benefit of which, if extended to 
this province, may in policy be limited, 
on account of the peculiar circumſtances 
of the province, and the natural views of 
the court of France 1 in caſe of a future war. 
The governor and council may have a 
power to ſuſpend the effect of the ſaid act, 
during the time of any hoſtilities or de- 
clared war, rebellion, inſurrection in arms, 
or | invaſion, of the province, or any other 
of the dominions of Great Britain. 


1 The propoſition made by Mr. attorney⸗ 
general Mazeres, in his printed draught 
of a bill for parliament for ſettling the laws 
of the province, deſerves a very articular 
conſideration, whether it may be uſeful 
(if it is thought proper to deviate at all 
from the French laws of Canada reſpeding 
civil property) to introduce, the mode. of 
diſtribution, ſo equitably ſettled by the fa- 
mous act of Charles II; the Engliſh law 
of dower ; of wills, of a and real 
eſtate (in which latter calc, | the French | 

8 by 


903. 
* 
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by their own law are under ſome reſtraint); 
inheritance in deſcent, and of coheirs ; with 
ſome alterations in the French and Eng- 
\ law more conſonant to natural equity with 
* _. reſpec to parents in the right time aſ- 
cending inheriting the lands of children, 
in default of [heirs in the deſcending line, 
or of brothers and ſiſters in the collateral, 
and leſs conſonant to the feudal principle; 
which reſtrains that aſcent, and which gives, 
according to the law of England, the pre- 
ference to the uncle to inherit the lands of 
his nephew before the father of that I 


I the preface to the abſtract of the ws 

of police, drawn up by the Canadian Taws 
Fers, great complaint is made of the et 

| obſerving the artet of the council of fate 

dof 28th April, 1745, which forbids the 
building any koufe'or outhouſes with ſtone 
or timber, unleſs the owners have annexed 

2 French acre and a half in breadth, by 
thirty or forty in depth, on pain of a Hun- 
| Qred livres as fine, aid demolition; ex- 
. 2 cept 
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cept granaries, hay lofts, and ſtorehouſes. 
It is repreſented that the preſent inhabi- 
tants avail themſelves of the laws of Eng- 
land, and croud together, as it 1s natural; 
in conſequence of which many of them 
live very miſerably and idle; and theilands 
which are more remote remain uninhabited 
and without cultivation, To endeayour to 
enforce the ſubſtance of this arret, by any 
act of the Britiſh legiſlature, would be 
deemed a hardſhip unnatural to the free- 
dom of our government, nor would ſuch 
an act be carried into force: and there- 
fore, like all other acts unexecuted, which 
are found to be mere ſwords in the ſcab- 
bard, it would only ſerve to weaken the 
bigh idea the people yet have of the * 
reign authority, | 


5 The preſent 1 of * are 
thought, being parcelled out in contigu- 
ous columns of a certain breadth and 
depth running up from the river St. Lau- 
#EQce, to be the beſt calculated partitions 
8 H 3 * 
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poſſible for the maintenance of each ſepay 
rate family and for mutual aid and defence; 
and therefore the preſerving of the indi» 
viſibility of theſe allotments is an object 
which is thought to merit the attention of 
Tegiflature : with this view Mr. Mazeres 
propoſes, in a printed draught of an act 
of parliament, an alteration of the laws 
of inheritance, to take effect at a diſtant 
period, ſo as to hurt no perſons now living, 
+ who therefore cannot complain; which al- 
teration might anſwer the purpoſe: beſides, 
that by the power of making wills or deeds, 
every man has it in his power to form an- 
other law for himſelf, and his family, de- 
ſcendants, or deviſees, ſo as to render any 
fixet law of inheritance of no effect, if it 

does not fall in with his own ideas; by 
theſe means, agreeably to the ſpirit of hu- 
man pride, which carries its views beyond 
the grave, he may unite all the lands hepoſ- 
ſeſles, i in one hand, and in a certain Une, the 
firſt point of which the teſtator i is ; delighted' 
' to form, and to extend himſelf i into an ideal 


Perpetuity 


N 
perpetuity by ſucceſſion. The French law. 
reſtrains at preſent the power of deviſing | 
by will, by its alloting portions called the 
legitime; the Canadians may defeat the 
new law of inheritance as propoſed, at their 
- own pleaſure, if it were to take place by 
their wills or marriage contracts. The 
modification of introducing the law of pri- 
mogeniture to take place at a certain diſ- 
tant period, ſtrikes me as very prudent; 
becauſe I am fearful that nothing would 
tend more certainly to give diſguſt to a 
people, however diſpoſed to ſubmiſſion, 
than an immediate alteration of ancient 
laws of inheritance, well known among 
them, and ſettled ag Wage into a kind of 
my reverence, 


A 5 of the law of dower, and of 
all that article of the French law concern- 

ing property between huſband and wife in 
communauté might be rendered uſeleſs, if 
the Propoſed change on this head were car- 
| god into execution: for altho”" the French 
H 4 law_ 
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law has its ſubtilities, and might be end; b 
ed and ſimplified by the introduction of 
- the Engliſh law of dower ; yet the fact is, 
the law of dower is rendered ineffectual in 
England, by the creation of truſts, and 
frequency of marriage ſettlements ; the 
French are particularly accuſtomed to make 
formal marriage contracts, even when 
very ſmall property is the object of thoſe 
_—— and among * 1 prople; 


la reſpect to wills, I approve the 3 
ing the Engliſh ſtatute of frauds, and ex- 
1 tending the ſame formalities to perſonal 
| eſtates as to land. The propoſed article, 
that no will mall be valid, which is not 
executed ſeven days before the death of 
the teſtator, with ſeveral amendments "i 
the ſtatute, will be of very great ſervice, 
yet not ſufficient, in my opinion, to prevent 
fraud, which the ſolemnities of the vety 
forms, required by the above ſtatute in the 
caſe of lands, have rather furniſhed with 
| fools to intrench W | 


% 
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it. Nothing can effectually deſtroy fraud 
but the atteſtation of public perſons; the 
lodging an authentic copy ſealed with a 
magiſtrate, by the teſtator himſelf, and 
the revocation as formal as the making of 
a will: all which Tthink is admirably well 
anfwered by confirming the French law, 
- in the printed extract, Tit. XIV. Art. 

If the diſtance of ſeven days between 
mate the will and the death of the teſ- 
tator were added, in order to give validity 
to an act requiring ſo much deliberation as 
a laſt will, it might be ſtill better, and that 
even the party ſhould have appeared at 
ſome place of public worſhip, and accord- 
ing to the Scotch law, at market, if there is 


one, in the interval between making his 
| wal and before his death. . 


The Engliſh law of diſtribution of per- 
ſonal eſtates in caſe of inteſtacy, I con- 
ceive to be a very good law, becauſe very 
dlear and very equitable. It ſeems unrea- 
fouable that "the Engliſh ſettlers ſhould 
ſubmit 


5 

: 

„ 

; 
hy 
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Y ſubmit ta the French law in regard to Per 


ſonal, however they may acquire lands un- 
der the French law, now propoſed to be 
adopted, ſo as to be conſidered. hereafter 


as the Engliſh common and local law of 


the province. An uniformity of the law 
of perſonal eſtate would be extremely con- 


venient and uſeful for all the inhabitants in 


a commercial country, and it would pre- 
vent great confuſion when Canadian and 
Engliſh families come to he more mixed, 
As lands are a permanent, but perſonal is 
a Hoating property, the laws. relative to 
them may well be made different; the po- 
licy which regards the encouragement of 
perſonal induſtry and commerce' on one 
hand, and the permanency of landed 
feſſion, for the purpoſe of keeping up * 
grees of ſubordination in the ſubject, and 
for the better tillage and military defence 
of Aa kingdom « on the other inen 
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At the ſame time I conceive that the 
French laws of diſtribution of perſonal 
property, in caſes of inteſtacy, and the le- 
gitime have a great deal of equity; yet 
with reſpect to the partage of their lands 
among all the children, without regard to 
primogeniture, it is attended with great in- 
conveniencies to themſelves. Nothing re- 
duces the families of the ancient French 
ſeigneurs to miſery more than the diviſion 
and ſubdiviſion of their lands by their own | 
law; a law, which though it appears at 
farſt to breathe more the ſpirit of demo- 
eracy than of monarchy, yet it is in fact 
calculated for a military government only 3 
| becauſe nobles ſo reduced can and will on- 
ly live by the {word *, The allotments to 


1 n 
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* Des les premiers jours de la — on l'avoit 
comme ẽtouffée au berceau, en accordunt à des of- 
ficiors à des gentilhommes un terrein de deux à 
quatre lieues de front ſur un profondeur illimitte. 

Ces grands propriẽtalres hors d'ẽtat par la medio- 
| \ Frits de leur fortune et le peu aptitude à la cul- 


{honey de 1 en * de ſi vaſtes poſſeſſions, 
1 furent 
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the under tenants in Canada are about 
eighty acres, juſt ſufficient in that cold 
country for ſummer paſture and winter 
fodder, for the cattle of one family. I 
have no objection to any middle fyſtem 
between the French and Engliſh law, bet- 
ter calculated for keeping up a ſort of yeo- 
manry or gentry, with eſtates or ſeigniories 
as now allotted,” of about two or three 
hundred pounds a year when well culti- 
vated, and to be indiviſible; provided that 
it is right to new model the colony all at 
once. Probably every year, as more re- 

| mote from the conqueſt, will leſſen the 

| ſubordination of the people, and may en- 
creaſe to your Majeſty's government, the 
difficulties/of any future reformation, of 
both the law of England, and of France. 
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| forent comme forces de les diſtribuer à des ſoldats 
on à des cultivateurs, à charge d'une redevagce 
perpetuelle. 2 C'etoit introduire., en Amerique. une | 
image du governement feodal qui fut long temps 0 
 Fuine de PEwrope. ae Aa tom. vi, 
20 on 1 8825 eee 1} 21 * | m 
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The propoſitions of Mr. Mazeres on this 
head, the reflection of governor Carlton on 
the cloſe of his letter, No. g. (propoſing 4 
few cornpanies of Canadian foot and officers) 
upon the effects of diviſion and ſubdiviſion 


of lands in every generation; the idea of the 
French government in the arret quoted, 


but impracticable to execute, and the laws 


of Normandy, which agree in part with | 
the propoſitions of Mr. Mazeres,' are rea- 


ſons in favour, of this change. Whether 


it may be a meaſure fit at the preſent, or at 
a future time, and by what authority to be 
carried into execution, muſt be ſubmitted to 


the opinion of thoſe perſons who are beſt 
acquainted with the diſpoſition of the inha» 
bitants, and the ſtate of the colony in che 
preſent partitions, and to your Majeſty's 
royal wiſdom, upon the queſtion of the 


preſent expedieney. The detrimeit to the 


F. rench colonies, as an obſtacle to the clear- 
ing and cultivation of more lands, rol 


from the French law of partition, is ſo 


ſtrongly painted by a French writer of 


great 


f ne 


great authority and abilities, that his 
his opinion appears to me to be concluſive: 
I have therefore given the: whole of his 
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Ace Qui le . 77 Joi. qui e age; * 
la nature meme, qui ſe preſente au coeur de homme 
jule et Bon: qui ne laſſſe d'abord aucun doute 4 
Feſprit fur Ta rectitude et ſon utilits: cette loi ce- 
_ pendant eſt quelque ſois contraire au maintien de nos 
ſocietẽs: elle arte te les progtes « des colonies, les 
carte du but de leur geſtination; et de loin elle pre- 
pare Nur chüte et ſeur ruine. Qui le efvifoit ? 
_ E'elt Fegalitè de par tuge entre les enfans ou les co- 
| heritjers, Cette loi ſi naturelle veut etre lie 
. Amerique.. os! 2 
Ce part füt neceſſaire dan ha formation des 
as, . ayoit 4 defricher des contrées im- 
menſes. Le pouvoit un ſang; population? et com- 
ment ſans propriete fixer dans, ces regions Eloignees 
et deſerts des hommes qui les plus part nAVdient 
quitté leur patrie que faute de propriets.” Si 16 
- Fouvernement ſeut eut refuſe des teres ces avantu- 
iets en auroĩent cherché de climat en climat, avec 
. * dẽſeſpoir de ref des etabliſſemen: ſans 
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qui les rend utiles à Ia wetropole! 
Mais depuis que les heritages d'abord trop Pn 
Aus ont etẽ reduits par une ſuite de ſucceſſions et de 


N IG, ala Jutte meſure qui demandeũt N 
les 
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nere is one more obſervation which is 
mn defore [ diſmils the ſubject of 
972 LF Ter 2 boy 10 eee een 


ne6axitites' de la are depuis qu u'ils ſont aſſez 
-limites pour ne pas eſter ene friche par le dẽfaut 
d'une pogulatigy Sg uivalents, a les, etendue, une 
| ' drvifto on ultericure de terreins tes feroit rentrer dans 
Hus premier ntunt: En Furope, un citoyen obſcur 
qui n'a que quelques arpens de ez Tipe! ſouvent 
un meilleur parti de ce petit fonds, qu un homme 
opulent des domaines immenſes que le hazard de la 
"naiffance ou de la fortung a mis entre ſes mains, 
En Amerique, la nature Jes denrees qui ſont d'un 
-grand prix, Fincertitude des récoltes peu varices 
dans leur eſpece, la quantitẽ d' eſolaves, de beſtiaux, 
d'utenſiles neceſfaires pour une habitation: tout | 
cela ſuppoſe des richeſſes confiderables qu'on n'a 
pas dans quelques colonies et que bientit on n'aura 
plus dans aucume ſi le partage des ſucceſſions continue 
à morceler, à diviſer de plus en plus les terres. 
Qun pere en mourant laiſſe une ſucceſſion de 
trente mille ]ivres: de rente. Sa: ſucceſſion ſe par- 
tage egalement entre trois enfans. II ſeront tous 
-ruines fi Von fait trois habitations: Vun parcequ on 
lui aurafait payer eher les bàtimens, et qu à proportion 
il aura moins de negres et de terres; les deux autres 
parcequ'ils ne pourront pas exploiter leur heritage 
ſans faire bàtir. Ils ſeront encore tous ruinès, ſi 
habitation entiere reſte A Pun des trois. 20 un 
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landed inheritante, that both by che ſub⸗ 
tilities of the Engliſh and of the | French 
laws, the commutation of landed property 
is rendered liable ta much delay, difheul- 
rs being brought into eommerce fo much 
a8 it might; Which i is a matter of the ut- 
moſt i importance in any eommercial coun= 
try, particularly in a new colony, where 
eredit . e of as x and Wan⸗ 
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| : pais où 14 eee eee la plus mau- 
vaiſe de toutes les. conditions, les biens fe ſont éle- 
v6 à une valeur jomodgree.. Celui qui reſtera 
poſſeſſeur de tout ſera bien heureux, id n'eft'oblige 
de donner en · intẽrtts que le revenu net de Phabita- 
tion. Or comme la premiere loi eſt celle de vivre, 
il commenceta par vivre et ne pas payer. Ses dettes 
b aceumuleront. Bient6t il ſera infolvable; et du 
|  d&fordre qui naitra de cette fituation;," on verra for- 
rt la ruine de tous les cohéritiers. L'abolition ds 
Fegalit des partages oft la feul remede a ce dẽſordre. 
Hiſtoire Politique, tom. vi. p. 1635 1565 157 The 
author goes on to prove that the great load of debts 
due both within the French tolonies, as well as to 
the mother · cduntry, which ruins all their eſtabliſh= 
ments, is occaſioned by the law of partition and 
ſubdiviſion of lands ad infinitum in ſucceſſions. 


| Kenz)! 
dation. The retrait lignager and feodal 
makes a part of the French law, whereby 
the lord or next heir muſt be parties con- 
ſenting to the ſale of every eſtate, and to 
have a right of lods and ventes of reſum+ 
ing and pre- emption within a year, which 
right ig. a twelfth part of the purchaſe- 
money, and cannot be taken away without 
injury to the proprietor, the lord having 
taken a ſmall rent (originally from his un- 
der=tenant) with a'view-to theſe fines of 
alienation. to a- „which are the 


great profit of all ſeignories. 80 that if 
the lord had not this power, of reſuming, 


he might be defrauded by a ſale for a leſs 
pretended ſum than wgs actually paid. 

Theſe ſubtilities introduced however into 
the forma, often defeat the lord and the 
heirs; beeauſ the deciſions of the courts 
of France, adapting their interpretation of 
te ancient exiſting laws to the wants 
.and manners of the times, endeavour to ſap 


all theſe obſtacles, to introduce by de- 
e 
| dom 
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commutation of landed property, neseſſary 


in an age of commerce. If, therefore, the 
mode of tenure is to be changed, as it is 
propoſed, fore compenſation, ought to be 
given to the lord and heir, as in the caſe 
of extinguiſhing the heretable juriſdictions 
in Scotland. The leaving it in the power 
of a ſeigneur, at the age of majority, now 
made twenty-one by an ordinance, to 
change his tenure into common ſoccage, 
and deſcendible by, the Engliſ or by ſome 
more convenient node of inheritance adapt- 
ed to the ature and cultivation of the | 
Hands in allotment, is an option to which 
® e can r n. 

Third Ade A bill i. is Propoſed far the 
; Better ra ing and collefling his we. 595 5 re- 
venue. 2 
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On this ſi abject may be wad that at 
touching the King's revenue, whether in- 
ward or outward,  thpll- not be tried by 

re — kale the certainty and 
 cheapneſs. | 


oy 
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cheapnefs, of 19 TE and Ati ap- 
peals concerning the land-tax in England, 
are an admitable exaimple, bow eaſily men, 
may be reconciled to public burthens, if 

they are but complimented with the bu- 

ſineſs of levying and judging of them 

_ themſelves. As, the ſupporting the pro= 

vince with all the neceſſary and executive 

parts of government depends upon raiſing 

an adequate revenue *; and as; intereſted 

juries will always ſuffer to eſcape the per- 

. ſons of thoſe who defraud it; a Britiſh 
parliament, ſo uſed a8 it is to the modes of | 

the revenue laws in England, may eaſily 4 

be brought to introduce into Canada, ſome of 


the me modes of Ti as in England: * 


* 


* L/adminiftration des finances ne eerct au 
Canada que ues foibles" lods et ventes: Une 
legere contribution des habitans de Qyebec et Mon- 
treal pour l' entretien des fortifications de ces places, 
des droits, mais trop forts, ſur l'entrẽe, ſur la ſortie 
des denrees et des marchandiſes; tous ces ob- 
jets ne produiſojent au u en 174% qu'un revenu de 
deux cens ſoixante mille deux cens livges. Hiſtoire a 
1 olitique, tom. vi. . . 3 


* 


* % 


'* be. appointed, together with his 
| jeſty s governor and julges, to be commiſ= 


2 


+ But this regulation ſhould by no means 
extend to take away from the admiralty 
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If a certain number of che vrickipal land- 


holders of the Camdhn eee were 


noners, with the title of tres illuſtres, Ot 8 
right honourable, to hear and FA Tg 
finally all matters and cauſts touching the +. 


receipt and collection bf alf taxks and in- 


land duties raiſed, or to he; raiſed, fines of 
ſeigniories and other dues of his Majeſty's | P 
ſeignioral rights (concerning which dif- 
culties have been ade) and revenue * 
what nature or Ein ſoever, it would, to- 
gether wich a competent ſalary, be a flat- 

tering! circumſtance to the Canadian landed 

gentry who ſhould Have theſe commiſſions, 

and would ſerve effectually to prevent et 

ſions of the revenue laws of any ſort, now _ ; 
or hereafter; on the part of the commer- | 
cial inhabitants, chiefly Engliſh, and who 
are the people moſt tempted t to evade them. 


court its juriſdiMon concerning duties 
+ - a | 
, and 


* '% 
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And forfeitures, under the acts of trade; 
but that the officers of the crown may ſue 
there as uſual, and as. they ſhall. judge 
proper: but with a ſpecial clauſe, that in 


all caſes where, by the acts of trade, his 


Majeſty is intitled to any part of the for- 
feiture, all ſuch cauſes ſhall be carried on, 


both in the firſt and fecond inſtance; in the 


name of his Majeſty's advocate-general, 


in order to prevent colluſive deſertion of 


the cauſe, or appeal, on one ſide, or unjuſt 


* 


Bo 


harraſſing of the ſubject on the other. 


This will be agreeable to che practice in 
England, where all ſueh cauſes ate carried 
: on in che court of Exchequer, in the name 


* his Majeſty's 8 * | 
; AS. 5 : 
wY Under the 7 evenue, * _ 


Wu, of edlonel | 198 5 Appendix, 
No. 12. ſeems very proper tobe eſtabliſhed. | 


_ Thatall veſſels coming up the river ſhall 
be obliged to enter at Quebec, and ſhall # PX 


not break bulk at ay * before they 


arrive chere, { 1 


E 
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The Propelel düty upon rum Will al 
deſerve the conſidetation of government; 
5 it 'is underſtood, tat there is already 
ſome bill prepared upon this head; and 
8 under ee of * waar _ 
treaſui Nen 
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ee able e . 
the ſubject ef duties in this province, in 


a private®paper of Mr. r e 10 
Mazeres. g A cr W er; 
WO LNG ut 4 r Sr X2F 


5 A! ir appears chat vour Majeſty' 8, be- 
ve mord have omitted: w reduire the oaths 
af fealty and homage legal doubts have 
* whather the fies to the 


cn, upon ih alienstion of landeypand ©, 
ch ſeignioral 7 are due til fach 


fealty 9 have bern done: NR * 

| Wal erefoje . make 4 Part öf the bill a 
touching the revendg, tft all dues here 
tofore paic to the French Xing, whether 
* ® .riſing out öf lands, or under any othet 
N erer, are 9 and 
"2 7 ONS t 
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to be paid to your Majeſty, your heirs, 1 
ſucceſſors, unleſs your Majeſty ſhall, of 


your royal grace and Favour, remit the 
fame for ne \ ors er of 


; The 13 — has des is 
called the quint. To the ſeigneurs, the 


fines are a twelfth part of the real purchaſe- 
money bona. fide paid; and if the vendor 
Pays it immediately, two | thirds of a 
twelfth only are taken, which are equiva- 
lent to an eighteenth of the whole purchaſe- 
money. The fluctuation of property has 
been ſo great finee the conqueſt, that the 
 fihes of alienation have been very bene- 
ficial to the lords, und conſequently, there 
muſt be conſiderable ſums due to your 
MINE on *. fame Aeount. 
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"Fourth 5 4 bill 9 aw for 
2 leave to you, Majeſty's Roman ca- 


Ns 8 ng 


tholit fubjetts in the ſaid colony, to pro- 


. - - 
* 2 | 
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[ 120; ] 4 
ing ta the rites of the Romiſb church, at 
far as tlie laws of Great Britain permit, 
Aaphich are already in farce, and antecedint 
te the definitive treaty f peace, concluded 
at Paris, 10th February 1763, and for the 
better maintenance of the” clergy of the 
church of En ra un ane n Ye | 
fail colony.” | ork; | Belles 


The ed gives * aeg . 

bun of England: : it underſtands them all 
| to be introduced into the colony ipſo facto. 
The treaty ſtipulates clearly that the laws 
ſhall not be ohangeg in this article with 
your Majeſty's aſſent,” and: bythe national 
legiſlation, but ſhall ſtand as they did ſtand, 
as the law of the ream en at che 

inftant of the contracting. "TU 


It is then the 2 Le how far the Son 
of England affect the caſe of the Romiſh 
religion? In England very much: if exe- 
ceuted; in the colonies ſettled by ourſelves, 
no nod has been taken 2 it: 0 ſome 


* 
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| penal laws, in other caſes of trading pro- 


perty and revenue, have been very lightly 
enforced” there formerly, even when the 
colonies have been exprefſedly mentioned. 
But if the penalties of the laws are not felt 
by the profeſſors of the Nomiſh religion 
in England, it is by connivance from hu- 
manity or policy, not to weaken. or depo- 
pulate, that the ys; are. n but 


not abrogated. . K 
The firſt thing that firikes upon "this 


head, is an opinion, that the penal ſtatute 
laws of England, in relation to religion, 


do not extend to the other Britiſh colonies, 


and ſo it ſeems to be agreed by many; 


and that the Roman catholic worſhip and 
profeſſion of it therefore, ſub modo, and 


in a certain way, may be permitted, or 
| 2 conni ved at in them, without breach 


of che en laws of n 


II the exerciſe of the power ; of the in 


PE ſre cannot be permitted in the ancient 


colo- 


*# 


1 * 1 


calonies of the crown by exiſting law, ĩt 
is clear that it cannot be permitted in a 
lony, is, put. by che treaty, on the {ame foot 
| ing Vith che ancient — My "_ 
i, to the lays. of;the realm. 1 


WN ltr eßard 8 Canada, 15 the 8 ea 
article of the treaty it i declared, that bis 
Nitannit A4 % ſha give the moſt Me. 
tual orders that . bis new Roman catholic 
JubjeZts may prefeſe t the: woc of t their reli- 
Hen, n ung 11% the rites of. the Romiſh 
c burch, as far gt f. the lows of, Great Britain 
fernt Liste che article in the French 
language, for, .the greater. .clearneſs: and 
preciſion. in arguing upon it. S  Meje/t 
Britannig ue con vient d accorder. aur labi- 
tanta 6 de Canada bo liberte de Ja religion ca- 
tholigue, en xonſe guence elle donera les ordres 
bes plus greets et let plus efaliſa pour que 
fes nouveaux ſujets catholignes' puiſſent pro- 
feſſer le culte de leur rel igion ſelon le rit 
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tent let Toix d la Grande Bretagne. By 
theſe terms it appears, that not the pro- 
feſſion of - the doctrines, but the profeſſion 
of the exerciſe of external ceremonies is 
only ſtipulated for: and the article is very 
requivotal, whether that profeſſion is to be 
public or private; for the word profeſſion 
may be inſiſted upon either way: and as 
for the degree, the article is en tant que, as 
Jar as, and in ſuck degree, as tlie laws of Great 
Britain permit at the inſtant of contracting. 
Les laix de la Grand: Bretagne is a general 
term, and theſe words being in the plural 


number, and the verb permettent in the 


preſent tenſe, muſt mean conſiſtently with 
the general ſyſtem of laws of Great Britain, 
now exiſting in their totality; any of 
_ which, tacit or writteh; may operate with 
regard to this ſubject. The treaty con- 
+ fiders the toleration as limitable nnn 
| gree and manner han. 06s 


The makers of the treaty of Verkailles 


* to have had i in their eye the eleventh 
article 


ie ] 
article of the treaty of Utrecht, reſpecting 
dhe ceſſion of Minorca to the crown, of 
Great Britain. In the capitulation of Mi- 
Norca, there was no article reſpecting laws 
or religion; becauſe general Stanhope took 
poſſeſſion in the name of the archduke, as 
King of Spain. Spondet inſuper regia ſua 
Maja: Magnæ Britanniæ feſe facturum ut 
incolæ onmes inſulæ præfutæ tam eccigſaſtici 
quam ſecularer bonis ſuit univerſis et bond- 
rilus tuto pacatdque fruuntur atque religionts © 
Roman catholite liber uſus 11s. permittatur, 
-utque ttiam ejuſmodi rationes ineantur ad 
tuendam religionem prædictam in eadem in- 
Juld, que d gubernatione civili atque a legi- 
bus Magne Britanniæ punitus abborrere nou 
videantur. | Moreover, ber Britannic Ma- 
July engages, that all the inhabitants of the 
id and, ar well etclefpiaſtics as laity, ſhall 
joy, in quiet and ſafety, thiir properties | 
and honours, and that the free uſe of the 
| Roman catholic religion ſhall be allowed them ; 


jo that meafitres of ſucb fort ſhall be entered 
upon for the protetling "the ſaid religion in 
Si 8 the 
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the faid iſland, which, megſures ſhall not apa 
pear to be abſolutely inconſiſtent with the 
civil government, and the conflitution of 
England. Here the uſe clearly relates to 


the uſe of ceremonies. The fact is, the in- 
habitants of Minorca enjoy their religion, 


and their church government, which is 
ſomething more, as effectually as if they 
remained under the crown of Spain; and 
"the courſe of appeal lies, from the biſhop 
of Majorca, who has the eccleſiaſtical ju- 
riſdiction as diſhop/of Minorca, although. 
a ſubje& of Spain, to the Pope himſelf. 
This ſuſpenſe of the law of England, with 
© reſpect to the people of erp ml how- 


ever does not aner N . * 


| Now I conceive that the in and con- 


ſlitution of this kingdom permit perfect 


freedom of the exerciſe of any religious 


worſhip in the colonies, but not all ſorts 


of doctrines, nor the maintenance of any 1 7 


foreign authority, civil or eccleſiaſtical, 
which doctrines and authority may affect 
| » ABA the 


= 
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the ſupremacy of the crown, or ſafety of 
your Majeſty and the realm: for a very 
great and neceſſary diſtinction, as it appears 
to me, muſt be taken between the profeſ- 
ſion of the worſhip, of the Romiſh reli- 
gion, according to the rites of it, and its 
principles of church government.. To uſe 
the French word, the culte, or forms of 
worſhip or rituals, are totally diſtinct n 
ſome of its doctrines; the firſt. can, mays 
and ought, in my humble opinion, in good 
policy and zuſtice to be lersted; the ſe- 
; cond cannot be tolerated, WT ht; 4) 


The are &-ahth cle of the _ 5 
tulation for the ſurrender of Montreal, and 
the whole province of Canada, which is 


an the demanding part of the Canadians, 


beſt explains their own meaning and that 
of the treaty; the words are, Demanded, 
that the free exerciſe of the Roman catholic 
religion ſhall ſulhiſt entire, in ſuch manner, 
that all the people ſhall continue to aſſemble 
in churches „ and to frequent the Sacraments 


as 


* 


[wp ] 
as heretofore, without being molefted in any 
manner, diretth or indirettly. And fo far 
(taking this to be the true ſenſe of the 
treaty demonſtrated by. thoſe who, are to 
have the benefit of it, agreeably to their 
petition) L think a Britiſh a& of parliament 
may go in terms for the toleration of the 
form of worſhip, in manner and degree, 
without breach of the fundamental laws y 
the conſtitution, ; q and it is a ſufficient an- 
fiver to all the world, to fay, the coꝑtract- 
ing parties have the ftipulation executed 
in the manner exactly as N and 
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But in a ks; of this kind; before it 
can be ſaid that the whole ſyſtem of the 
church of Rome, not only of its ceremo- 
nies, but of its doctrines, can be tolerated 

by the laws of England, anteeedent to the 

conqueſt and treaty, which refers back to 
hem, it muſt be conſidered what the ſyſtem 
of the Romiſh church actually is; not 
only as controuled in F rance by the ſovereign 


[ 288 ] 
and civil power, but as the great political 
ſyſtem e ee eee 
* K. . 5 | LY A 


| With reſped to * ritual; it 18 1 
lated for the eyes and the ears of an igno- 
rant multitude, and not for the head or the 
heart, while it is in an unknown tongue. 
Yet ſuch as it is, there-is no great political 
conſequential evil can follow from this culte, , 
or mode of worſhip, being ſuffered to re- 
_ main "among ſuchr a people. It is inno- 
cent enough; and it would be cruel as 
well as unjuſt, to deprive them of che plea- 
ſure and comfort of religious rites in their 


accuſtomed way 


The exerciſe of the Romiſh hs 
being, therefore politically fit to be tole- 
rated in Canada, the queſtion is, is it 
equally fit to tolerate all the doctrines of 
the Romiſh church, or the eceleſiaſtical 
eſtabliſhments, and powers for the ſupport 
of the doctrines? 


To 
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To this I anſwer no: and for this plain 
reaſon, becauſe the Romiſh religion itſelf 
(of which the conduct of France in many 
inſtances in hiſtory, with reſpect to con- 
quered places, affords, ſufficient example) 
will neither tolerate nor be tolerated. In 
ſome of the articles of its ſyſtem, on the 
preſumption of its being the dominant 
ſyſtem among the ſeveral ſtates of Furope 

© profeſſing Chriſtianity, it will give no quar- 
ter, and therefore it cannot take it without 
the deſtruction of the giver; . «- 


In order to judge politically of the ex- 
pediency of ſuffering the Romiſh religion 
to remain an cab. iſhed religion of the 
fate i in any part of your Majeſty” s domi- | 
nions, the Romiſh religion (I mean its doc- 
trines, not its ceremonies) ought to be per= 


fectiy underſtood. 


The opinion of the royal author of the 

Memoires of Brandenburgh, ſeems to be 

eonclulive on this head to every ſovereign 
K power; | 
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power; that the proteſtant religion is the 
beſt, both for the prince and the people 
becauſe" there is no middle power to inters 
vene and ſtand before the prince againſt 
the people, nor before the peopee: againſſ 

the 1 3 | 


e s W of the ad . 
touching all civil governments, the doc- 
trines laid down by the greateſt writers in ĩis 
favour, who have had the ſanction of the 
conclave, and been canonized faints for 
their ſervice, as well as the eſtabliſhments: 
of the regular clergy, in oppoſition ts the 
ſecular, who are more ſubject to the ſtate” 
than the former, are circumſtances which 
have made the ſyſtem of the church of 
Rome ſo much the ſyſtem of an imperium 
in imperio, that it ſtrikes, upon all royat 
and civil authority. It would be well if 

on . Nek were ——— from wha 


We — 
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nature of things, to make any change in 
the eccleſiaſtical eſtabliſhments already in 
the OY of Quite. | 


It is a great miſtake to ſay, that all 
ſyſtems of religion are alike and indif- 
ferent, They are by no means ſo in a 
political view. As true religion is a rea- 
- fonable and well-grounded ſenſe of hope 
and fear of reward and puniſhment in a 
future ſtate, ariſing from the belief of a 
ſupreme all perfect being, ſo falſe reli- 
gion, or ſuperſtition, as Plutarch defines 
it, is an unreaſonable and exceſſive dread 
of inviſible agents. The feelings of want, 
pain, and dependency upon ſome cauſe 
unſeen, fill the heart of the boldeſt man, 
who is conſcious of evil, at certain times 
with horror, Religion thus, whether true 
or falſe, whether in reaſon or in exceſs, as 
a principle of action, neceſſarily unites 
itſelf with every ſyſtem of civil govern- 
ment ; becauſe every civil *government is 


— upon the ſame common principle 
K 2 with 
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with evory ſyſtem of religion, the principle 
of fear. Knowing the terrors of the Lord, 
we perſuade men, ſaid the great orator and 
apoſtle to the Gentiles, But religious laws: 
have a double force, becaufe they apply 


to the hopes as well as to the fears of 
men; whereas the prohibitions of the civil 


| Rate apply only to their roms of 
. naps | 


| It is e therefore, that a religious 


ſyſtem may be calculated, and has been 


calculated, ſo much more dazzling in its 


ceremonies, and ſo much more effectually 


operating than any other ſyſtem of the 
ſame ſort upon the hopes and fears of 


' mankind, that thoſe men who have un- 


dertaken the application of this patticular 
ſyſtem into their own hands, have been at 
once prieſts and legiſlators; in the firſt in- 
ſtance; and more than monarchs in the 
ſecond. They have eſtabliſhed what Ar- 
chimedes ſought for; that footing. upon 
ſomething, out of this globe on which to 


raiſe | 
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ruiſe a machinery which might controul 
its movements, and ſhake it to its center. 

In the ſecond inſtance, they have ſo far 
affected all civil government, that they 
have raiſed up an empire more laſting 
than that of ancient Rome, and more exten- 
ſive than that of its arms, becauſe this 
power which operates on the minds of 
men, has a greater command and force 
than that which operates on their bodies. 
The miſſionaries of the church of Rome, 
have been but the avant-coureurs of the 
troops of princes profeſſing that ſyſtem of 
religion: and the croſs, ſet up to denote 
occupancy and conqueſt, has rouzed, when 
military muſic has ceaſed to animate the 
ferocity of men. Religion, or rather the 
ſyſtem of it, as a kind of mixed govern- 
ment, made up of ſpiritual and temporal 
influences, being thus become an engine 
of ſtate in a certain degree in every civil 
government under the ſun, it behoves all 
wiſe legiſlators to be attentive to the ope- 
ration of it, leſt the machine being ſo large 

| K 3 and 
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and weighty, when uſed by unſkilful 
hands may overthrow that very govern» 
ment, and ſubordination of civil life, which 
it is meant to ſupport: for the legion of 


eccleſiaſtics may prove as powerful in ſub- 


verting, as in maintaining princes - and 


| Rates, like the prætorian cohort of the 


Roman emperors, when they pleaſe to be 
for or againſt. 


It is the more neceſſary to enter into 
theſe obſervations, becauſe the liberties of 
the Gallican church, in oppoſition to the 
authority of the ſee of Rome, make a part 
of the eccleſiaſtical eſtabliſhment of Canada, 
and have great conſequences with reſpect 
to your Majeſty's rights. 


1 


The idea of a church or religious aſſo- 
ciation, which is to be conſidered as an in- 
dependent contracting party, and which 
enters into terms with the civil ſtate as an 
ally, is a treaty offenſive and defenſive, 
which I have not yet met with in the code 

3355 of 
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Of the law of nations. The minifters of 
religion certainly deſerve the protection of 
the ſovereign power and civil magiſtrate 
in the higheſt degree, while- they obſerve 
the firſt principles of religion, humility, 
and obedience. But the moment they aſ- 
ſume ſupreme powers, it becomes neceſſary 
to controul them: and here I cannot but 
refer to a former report of your Majeſty's 
advocate, attorney and ſolicitor-general, 
January 18th, 1768, upon this ſame ſub» 
ject, that if it is neceſſary that a perſon 
Jhould be appointed, as ſtated, for fuperin- 
tending the affairs of the Romiſh church, bis 
powers ſhould be ſo checked and guarded, 
that no pretence may be afforded thereby to 
obſtrut} your Majeſty's fervice or due courſe 
of law; for if the perſon ſo to be appointed 
ould be to judge himſelf what powers are 
meceſſary to the exerciſe of that religion, be 
may afſume ſuch as are not permitted by 
aur laws. | 


K 4 | The 
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The efficacy or inefficacy of certain ce- 
remonies, or opus operatum in the hands 
or even intentions of the prieſt alone, and 
- Juſt as he ſhall pleaſe to apply them, upon 
the happineſs or torment of men in a fur 
ture ſtate, the doctrines of purgatory, of 
confeſſion, and abſolution, the authority 
of eccleſiaſtical ſentences,” and the ſupreme 
irreſiſtible power of the triple diadem of 
the papal ſee, not only extending to all 
eccleſiaſtical perſons and things which ne- 
ceſſarily involve civil rights, but to the 
heads and necks of ſovereign. princes, are 
circumſtances . formidable. and deſtructive 
to every government, more (eſpecially to 
any government which is of a mixed form, 
and under which the ſubject lives in a ſtate 
of civilization and knowledge. Theſe are 
Juſt reaſons for which a ſyſtem of ſuch a 
nature cannot be ſafely tolerated in reſpect 


do certain, parts of its doctrines. And 


therefore when the increaſe - of learning, 
and conſequently of free refſection among 
the inhabitants of Europe, introduced a 

3; ou | reformation 
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reformation of religion, the ſtatute of 
1 Eliz. chap. 1. was made in theſe 
kingdoms, in direct oppoſition to the 
firſt principle of religious doctrines of the 
church of Rome, viz. the pope's ſupre- 
macy. The ſixteenth ſection is as fol- 
lows. Ta the intent that all uſurped and 
foreign powers and authority ſpiritual and 
temporal may for ever be clearly extinguiſh- 
ed, and never 4 be uſed or abeyed within 
this realm, or any other your Majeſty's do- 
minions and countries that now be or here- 
after ſhall be; but from henceforth the ſame 
all be clearly aboliſhed out of the realm and 
all your Majeſiys dominians for ever. Any 
fatute, ordinance, cuſtom, conſtitutions, or 
any other matter or cauſe whatſoever to the 
contrary notwithſlanding. This ſtatute is 
ſo plain and explicit, and is ſo fundamen- 
tal a part of the conſtitution of this king- 
dom, and the power therein declared ſo in- 
defeaſibly inherent in the crown of theſe 
realms, that for your Majeſty to conſent 
to any act of legiſlature which ſhould to- 
ö lerate 
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Jerate ſuch parts of the Romiſh religious 
ſyſtem as are before recited, would be to 
abdicate and renounce the right of your 
own ſovereignty. If your Majeſty were 
to conquer a country of infidels, profeſſing 
the religion of Mahomet, that religion, if 
it were to forbid obedience to or keeping 
faith with Chriſtians, would by law be ab- 
rogated 1þ/o facto: and ſo my lord Coke 
Lays it down in Calvin's caſe*, The let- 
ter and ſpirit of the laſt recited ſtatute are 
ſo applicable to the ſtate of the Romiſh 
clergy in Canada, that it ſeems neceſſary 
to.conclude with a former report | of your 
Majeſty's advocate, and of the then attor- 
ney and folicitor-generals , that your Ma- 
Jefty, as you are not bound to prohibit the 
forms of worſhip of the Romiſb church li- 
therto by uſage eſtabliſhed in Canada, ſo your 
en is at n to tolerate 50 . 
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+ Vide the Report in the papers referred to 18th 
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and 2 far and in fuch a way as not to vio- a 


late your royal ſupremacy over all perſons, 

and in all cauſes civil and eccleſiaſtical. And 

| — Majefly may, the better to attain that' 
end, regulate and reftrain the profeſſion of 
the worſhip of the church of Rome. The 
board of trade have reported & in their own' 
own opinion of the treaty, (a conelufion 
adopted by them upon the repreſentation 
of general Murray, which is annexed to 
the report) That it is neceſſary for the due 
execution of the treaty of Paris, that a pro- 
per perſon be be licenſed by your Majeſty to 
ſuperintend the affairs of the Romiſb church. - 
J cannot help expreſſing with all due 
ſubmiſſion, my doubts of that neceſſity, 
(grounded upon the notion formed by ge- 
neral Murray, or by any other perſons of. 
that treaty) being extended to an actual 
popiſh biſhop and his coadjutor. | 


5 Firſt, Becauſe I am informed from good E 
authority, a ſynod of the provincial pariſh 


Article II. of the Report of the board of trade. 
AE - prieſts, 
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_ prieſts, eſpecially with a dean and chapter 
at their head, who can name by the eccle- 
ſiaſtical law of France a. grand vicar to 
adminiſter to the dioceſe, and who would 
be more immediately dependent upon your 
| Majeſty than a biſhop, would have been 
perfectly agreeable to the Canadians ; that 
ſuch a perſon, and ſuch an aſſembly would 
have regulated the eccleſiaſtical police and 
. exerciſe of the religious ceremonies, to 
all uſeful intents and purpoſes, ordination. 
excepted. That as the livings are good, 
and muſt encreaſe with the peace and cul- 
tivation of the colony, the Canadians 
ought not to have thought it harder than 
the clergy of the church of England, eſta- 
| bliſhed, in Virginia, and the reſt of our 
_ colonies think it to croſs, the ſeas: they 
| might be ordained in Portugal, at a Britiſh 
factory; a conveniency which they have 
by means of the ſhips, which go thither 
in ſuch numbers with cod-fiſh: and if 
there are not Canadians enough to fill up 
the vacancies, on the ſame being certified 


by 


he Oe 
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by the governor to your Majeſty's ſecre- 
tary of ſtate for the colonies, every year, 
any Swiſs Roman catholic' clergymen, re- 
commended by the Britiſh refident in the 
cantons, might be ſent over to fill the Kv- 
ings; about fix in à year are judged, on 
good authority, to be ſufficient. As Ro- 
miſh clergy are at preſent imported, it is 
obvious, that its leſs proper that the biſhop 
ſhould import them from Old France into 
the colony, than that your Majeſty's go- 


vernment ſhould export them thither from 
other parts of Europe. 


Secondly, That a biſhop is neceſſary to 
keep up the doctrines of the political power 
of the court of Rome is very elear: but 
not ſo for the exerciſe of the worſhip. In 
this view, therefore, both the capitulations 
of Quebec, and Montreal, have rejected 
the propoſition of a biſhop being con- 
tinued. And by the ſixth article of the 
capitulation of Quebec, the biſhop is only 
15 exerciſe his functions with decency in the 


interval, 
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interval, until the poſſeſſion of Canada ii 
decided. This being decided, the inference 
of the capitulation is, no epiſcopal func= 
tions are to be claimed any longer than 
that interval by virtue of the capitulation. 
The twenty-ninth article of the capitula- 
tion of Montreal, and the province, on the 
demanding part, admirably points out how 
the eccleſiaſtical law of the church of France 
furniſhes they beſt ſuecedaneum for a Po- 
piſh biſhop, by a vicar-general of the 
dean and chipter, as having the cuſtody 
of the ſpirituals ede vacante; this article 
is granted, that the vicar-general ſhall ex- 
erciſe them-accordingly. The thirtieth ar- 
ticle was refuſed : and it points out the real 
view of the eccleſiaſtics who dictated the 
propoſal. It was a very inſolent and a very 
dangerous one: that' the King of France 
ſhould name the biſhop for euer. 


| Father Charlevoix ſays, b. ix, p. 406. that 
after great conteſtations between the court 
of Rome and that of Verſailles, it was deter- 


mined that the biſhop of Quebec ſhould 
55 - hold 
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Bold of and be dependent of the ſee of 
Rome. However, the biſhops ſee, in or 
der to unite it with the clergy of France 
in temporals, was endowed. out of the 
abbey of Maubec: and the abbey of Bene- 
vent was united, part to the biſhoprick, 
and part tothe chapter of Quebec. Whe- 
ther thefe endowments in France are con- 
tinued now to the biſhop, by the French 
court it does not appear: nor who named 
the preſent actual biſhop and his coadjutor 
to the pope. But moſt | undoubtedly in 
view of the capitulation and treaty, as far | 
as the fame extend in terminis, I do not 
conceive that the preſence of thoſe perſons 

is fo neceſſary a caſus ſederis, but that they 
may both be recalled by your Majeſty, ana 
moſt certainly the coadjutor, without the + 
breach of treaty ; becauſe their eſtablih- 
ment in the province with ſuch political 
connections appears to have a manifeſt ten- 
dency to keep up a treacherous intereſt in- | 
dependent of your Majeſty, and advanta- 


geour to the future views of any enemies 
3497 
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of your crown: a danger to which it cans 
not be the true meaning of any treaty, 
—— ſhould be bound to ex- 
vu — iow ee en 5 


But if, Pc a Ss of 3 it mould 
appear, that a tacit permiſſion is more 
dangerous than an actual royal commiſſion 
would be with limited powers, either that 
permiſſion muſt be withdrawn, or it may 
be enacted, that a perſon may be licenſed 
by your Majeſty to confer holy orders 
upon candidates for them, natives of the 
ſaid colony, and no others; (without this 
reſtriction it is obvious, that he will be- 
come an effective popiſh biſhop for all 
your Majeſty's colonies in America indiſ- 
criminately) that he ſhall be removeable 
at pleaſure ; that ſuch -perſons ſhall have 
the title of your Majeſty's Superintendant 
Eccleſiaſtical for the Affairs of the Chriſtian 
Church in Canada; that no other title 
whatſoever, ſhall be uſed in any public 
inſtruments; that he ſhall enjoy the re- 

1 venue 
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venue, habitation, and other emoluments, as 
heretofore annexed to the office of biſhop 
of Quebec, during your Majeſty's pleaſure: 
that he ſhall not have any delegated per- 
ſons under vicarial titles, nor official, nor 


any other officer of contentious juriſdiction, 


nor any coadjutor: inaſmuch as fuch cos 
adjutor has his firſt appointment by the 
direct authority of = papal ſee. 


By the en canon law, the ae 


of an actual biſhop of a dioceſe is made 
biſhop by the Pope's bulls, by the title of 


ſome ſee in partibus infidelium; and when 


by illneſs or age, the biſhop of the dioceſe 
cannot exerciſe his juriſdiction and func- 
tions, the coadj1 utor exerciſes them as if he 
was, actual biſhop. But when the biſhop 
is capable of acting, the coadjutor has then 


Tk more e than a grand - vicar *. 


3 — 
' _— 


—— 


* 


* * 3 traitẽ d' abus tom. 1. I. iii. c. 4. 


n. 23. Arret 25 Fevrier 1642. Journal des Au- 
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- It is a fact Rated, the truth of which 
deſerves to be enquired into, that a coad- 
jutor or provinciat biſhop, Mr. D'Eglis, 
has already received his bulls from Rome, 
been conſecrated in France, ſo late as the 
12th of July laſt, and is now in actual 
exerciſe of his functions at Montreal. 
And it is alſo material to enquire, inaſ- 
much as according to the laws of France, 
an oath of fidelity to the French king was 
neceſſary at his conſecration, and the 

| biſhops in France are directed to regiſter 
their oaths in the Chambre de Comptes at 
Paris, whether theſe oaths of fidelity to 
the French King, have, or have not been 
taken, both by Mr. Briant, the biſhop of 
Quebec, and D*Eglis his coadjutor; and 
whether the ſame have not been diſpenſed 
with by the Pope, although incompatible 
with the oaths of allegiance to your Ma- 

Jeſty : if any ſuch are taken to your Majeſty. 


It would be proper to be enacted, that 
no eccleſiaſtical cenſure, interdict, excom- 
2 | munication, 
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munication, of other puniſhment whatever, 
ſhall be paſſed or inflicted upon any of the 
clergy of the ſaid province, unleſs for im- 


morality or neglect of the uſual duties of . 


a, pariſh prieſt, articles being firſt preſented 
againſt him by any of the churchwardens, 
or two of the pariſhioners, houſholders of 
the reſpective pariſh of which he is the 
acting prieſt, to the ſaid ſuperintendant, 
who ſhall, under his hand and ſeal, certify 
the preſentation and tranſmit it to the chief 
juſtice of the court of King's Bench, who 
ſhall proceed to a hearing thereupon by 
production of, and proof by witneſſes viva 
voce, as in other criminal matters againſt 
the peace; and ſhall fine, ſuſpend, or de- 
prive, abſolutely or pro tempore, as to him 
ſhall ſeem meet; excepting, that no fine 
ſhall exceed the value of one year's income 
of the benefice : but that the whole buſi- 
neſs of the ſaid ſuperintendant ſhall be 
confined to the ordination of the eſtabliſhed 
clergy of the provincial inhabitants, and to 
his own proper functions as a prieſt, re- 
| L 2 ſpecting 
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ſpecting the ſacraments and ſactamentalia,. 
or religious ceremonies thereto belonging. 


The leſs objections can ariſe to this re- 
ſtriction, becauſe it is ſtated in the Report 
of governor Carlton, and of the chief juſ- 
tice Mr. Hey, that there was no eccleſiaſtical 

_ court in the tolony*. By which I muſt un- 

derſtand that there is no court of an official; 
and which, if it means that there was none 
. before the conqueſt, is a fact very ſingular, 
becauſe ſuch juriſdiction is incidental to the 
functions of epiſcopacy ; although cauſes 
teſtamentary and of marriage make a part 
of the civil juriſdiction in France: and but 
for that report it would be a fact incredible 
in any religious eſtabliſhment of powers in 
church government, eſpecially in the 
church of Rome. 


By the canon law of France the official 
is an officer appointed at pleaſure by the 
biſhop, to exerciſe his juriſdiction, which 


- 


D Incloſure I. No. 23. 
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is called contentious, that is, in civil and 
criminal cauſes; yet he is ſaid by the French 
lawyers to be officier de eveche et non de 
Peveque. The voluntary juriſdiction of the 
biſhop ex gratia, is exerciſed by the grand 
vicaire, as the biſhop's deputy, viz. in the 
exerciſe of his vilitatorial functions, diſ- 
penſations, inſtitution, licences to preach. 
The courts of the official in actions 
purely perſonal, where a layman is inte- 
reſted directly or indirectly, are prohibited 
by the civil juriſdiction; and by the four 
firſt articles of the ordinance of 1 539 ; and 
by the appel comme d abus. Criminal caſes, 
ſuch as rape, &c. which are puniſhable 
by the civil law of the realm, caſes of 
damages, even between ecclefiaſtics, are not 
triable by the eceleſiaſtical courts of FRO x 
but wy the civil powers, 


| The fact, taken as ſtated by the chief 
juſtice, ſhows how infinitely jealous the 
French government. muſt have been of the 
power of the biſhop, to ſuffer him to have 
L 3 no 
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no eccleſiaſtical court: however, I am 
much diſpoſed to believe that there is 
ſomething not clear in the expreſſion of 
the chief juſtice; for though the biſhop 
has no court or official, yet I imagine that 
he acts judicially, or rather extra judicially, 
himſelf in perſon, or by his grand vicars- 
general, which is /o much worſe for the 
provincial clergy, and province; and 
which is illegal by the eccleſiaſtical law of 
France, as the grand-vicars have no con- 
tentious nor criminal juriſdiction, For in 
ſome papers of authority which I have 
read, a whole village, after having been 
threatened by one of his vicars to be put 
under an interdict, upon account of one 
pariſhioner, it was carried into execution, 
and with great difficulty the interdict taken 
off by application to the biſhop, who ſup- 
ported his vicar for ſome time. This was 
a proceeding the more extraordinary, be- 
cauſe general interdicts of places and in- 
habitants are not permitted by the laws of 
France. In theſe caſes, / appel comme d abus, 
. 


Gr] 


or the appeal for a grievance, is allow- 
ed: and ſuch an attempt as a general in- 
terdict is held to be contrary to the liber- 
ties of the Gallician church “. 


It is alſo a certain fact, that burial in 
the church-yards has been denied to Pro- 
teſtants. | 


All the neceſſary authority, ſay the go- 
vernor and chief juſtice, for the reparation 
of churches and the enforcing the payment 
of tythes by the French government, veſted in 
the intendant of the province, and this autlio- 
rity, ſay they, ſhould be lodged in the go- 
vernor only, to be exerciſed by him upon prin- 
ciples of political prudence. The intendant 
had this power, as repreſenting the King 
as head of the church in temporals. 


The plan of the board of trade ſpeaks 
of a provincial commiſſary, which office 


* 


* Vide Libertes d'Egliſe Gallicane par M. Pi- 
L4 it 


* 
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it recommends to be aboliſhed. I take 
him to be a civil magiſtrate, becauſe I find 
no ſuch officer of eccleſiaſtical juriſdiction 
in the French law- books. 


It ſeems extremely important to ſee how 
far the civil and ſovereign power of France 
reſtrained the eccleſiaſtical; becauſe in this 
province and the other ceded dominions of 
France, the ſame reftraining powers may be 
uſed by your Majeſty, moſt agreeably to treaty : 
and becauſe, if they are not ufed, the eccle- 
ſiaſtical and fovereign power of the ſee and 
court of Rome will be in a more flouriſhing 
.and formidable condition now ſince this 
colony has been ceded to the crown of 
Great Britain than it was under the French 
government; which I conceive cannot be 
permitted by the law or policy of this realm: 
becauſe it would exceed the treaty, and would 
admit the whole of the church diſcipline and 
government eſtabliſhed by deciſions of the 
council of Trent, which never were ad- 
mitted to be valid in France, and becauſe 
5 . the 


32 5 
« 7 
66 n 


* 
. þ 


. 
the outward government of the church is 
by the law of France veſted in the ſove- 
reign, the King being, as the French Jaw- 
yers ſay, un veritable cbegue an d' hors de 
Pegliſe, comme les eveques * bes printer bs 
ce 5 __ interieur. Ai W 
1 

lt appears. uy the = king's: com- 
| miſſions at the firſt eſtabliſhment- of the 
province, that the power. of the biſhop was 
to be carefally reſtrained * from touching 
the patronage, of thoſe. benefices which, 


were in the hands of lay perſons and ſeig- 
neurs. It is ſtated, that the greateſt part 
of the benefices are now in the preſen- 
tation of the biſhop of Quebec; and that 
E policy of n ſee has been, and is, to 


1 * 7 


78 vide Arret du Confeil, detat du Roi 55 27 
Mai, 1699. Ordonne que PEveque de Quebec ne 
puiſſe empecher les ſeigneurs des paroiſſes et des 
fiefs, qui en auront commences d'achever les egliſes, 
ni tame ceux qui auront amaſſẽ des materiaux, de 


les conſtruire; les quels jouiront les patronages 
des egliſes en conſequence de l'edit du mois de 


Mai, 1679. 
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put all vacant benefices in ſequeſtration, ſo 
that there. are not more. than eight or ten 
clergymen who are actually in full poſſeſ- 
ſion of benefices; which method gives the 
biſhop the greater authority over the per- 
ſons of the clergy, making them leſs to 
aſſimilate with the people by frequently 
: removing them from their familiar friends, 
and flocks, and from one part of the pro- 
vince to the other; ſo that they are always 
in a ſtate of miſſionaries, under the direc- 
tion, and dependent upon the will of the 
biſhop; as ſo many military detached par- 
ties under the orders of a general. This 
muſt be an intolerable grievance upon the 
Canadian lay pariſhioners, and the perſons 
of the clergy themſelves, and a proceeding 
very dangerous to the new governing civil 
powers. This practice was illegal, even 
under the French government. 


The edict of the French King, May 
1699, may be proper to be adopted in 
part; 
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part; it runs as follows *. Al the requeſt 
of divers lords of manars, and inhabitants of 
| New France, it is ordered, that the clergy 
having benefices with the cure of ſouls, ſhall 
be fixed, inſtead of the prieſts and cures who 
were removeable at the pleaſure of the biſhop ; 


— 


* Edit du Roi, du mois de Mai 1669. (RA. fo. 
79. Ro.) A la demande de divers ſeigneurs & 
habitants de la Nouvelle- France, ordonne que les 
curẽs ſeront fixes au lieu de pretres & cures amo- 
vibles, & qu'il leur appartiendra les dixmes ſuivant 
les reglemens du 4 Septembre 1667, & qu'il ſera au 
choix de chacun cure de les lever & exploiter par 
ſes mains, ou d'en faire bail a quelques particuliers 
habitants de la paroiſſe; & que les ſeigneurs du fief 
ou eſt ſituce Pegliſe, les gentilhommes, officiers 
ni les habitants en corps ne pourront en Etre les 
preneurs directement ni indirectement. | 

Que le ſeigneur du fief ſera prefers à tout autre 
pour le patronage, pourvu qu'il faſſe la condition de 
l'egliſe egale en aumonant le fond & faiſant le frais 
du batiment, auquel cas le patronage demeurera at- 
tachẽ au principal manoir de ſon fief, & ſuivera le 
poſſeſſeur, encore qu'il ne ſoit pas de la famille du 
fondateur, Io 

Et que la maiſon preſbiteriale & cimetiere ſeront 
fournis & bitis aux depens des ſeigneurs & des 
habitants. 


that 


L 156 

that the parochial tithes ſhall belong to tbem 
according to the regulations of 4th September 
1667, and that every pariſh prieft ſhall have 
it in bis option either to take them in kind, 
or to let them to any private perſons, in- 
Babitants of the'pariſh ; and that the lords 
of the fief, in which the church is fituated, 
gentlemen, "officers (civil or military, and 
the whole body of the inhabitants together, 
ſhall nat be the takers direftly or indirecihj. 
That the lord of the fief ſhall be preferred to 
every other perſon for the patronage of liv- 
ings, provided be gives an equivalent to the 
church, by endowment, and payment of the 
charge of building; in which caſe the ad- 
wvowſon, or right of patronage and preſent- 
ation, ſhall remain appenaant to the prin- 

eipal manor of bis fief, and ſpall follow the 
perſon in poſſeſſion thereof, although he ſhall 

not be of the heirs of the founder. That the 
. porſonage-houſe and church-yard, ſhall be 
provided and built at the expence of the lord 
and the inhabitants. It may therefore be 
enacted, that every clergyman who ſhall 

| be 
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be nominated by any patron to an eccle- + 
ſiaſtical benefice, ſhall have therein a com- 
plete freehold, as in another eſtate, ſubje& 
only to forfeiture by ſentence of depriva- 
tion as aforeſaid, or for treaſon or felony ; 
and that no living ſhall be held by ſequeſ- 
tration, unleſs pending a ſuit concerning 
the right of. advocation or patronage, and 
that by authority of the civil court wherein 
ſuch right of patronage is tried, and for 
the benefit of creditors. This is agreeable. 
to the French eccleſiaſtical law *. The 
ſequeſtrator, or perſon who ſhall perform 
the office of prieſt while the living remains 
unfilled, ſhould be elected by the majority 
of houſholders of the pariſh, and the elec- 
tion to be returned to the court, delivering 
a copy thereof to the ſeveral parties, and 
the judge ſhall aſſign him a maintenance. 


It is very ſtriking what Charlevoix ſays, 
|. viii. p. 339. The famous abbe. Montigny 


'* Vide lettres patentes, du mois d Avril 1695, 
art. vill, | 


was 
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at the firſt biſhop of Quebec. The Feſuitt; 
whoſe inſtitute will not permit them to accept 
an epiſcopal dignity, were the perſons who 
thought a biſhvp neceſſary in Canada. They 
were the only prieſts in New France. The 
pariſh priefls were merely by commiſſion 
moveable at the will of the biſhop, and ſame- 
times of the ſeminary of Quebec, who were 
themfelves, and are ſtill named by the direc- 
tors of the ſeminary of foreign miſſions! ar 
Paris. Things are but little altered {Jays 
he) even fince the court had ordered that 
the paryh pricfis ſhould be fixed in Canada, 
as they are in the refs of the kingdom. They 
are very far from being ſo yet. So that as 

' this whole colony in its preſent ſtate is ab- 
ſalutely a miſian, and full of moveable 
- regulars, it will be neceſſary to ſecularize 
them by act of parliament, although the 
Pope claims this ſole power. Yet it can 
be well done, as being conſiſtent with, and 
necefſary to the exerciſe of the Romiſb reli- 
gion, inaſmuch as the holding beneficially 
civil advantages, ſuch as tithes, and things 
ariſing 
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ariſing out of land, is a ſecular or temporal 
right, being according to the ideas of the 
Gallican church, not in the interior of the 


church, but in the exterior power _ Pro- 
tection of the ſtate. 


It is to be obſerved, that the regular 
clergy, or clergy profeſſing the rule or 
regimen of ſome certain order, living in a 
religious community, and having goods 
and lands either in full property or in truſt 
(as the Jeſuits) are in a peculiar. manner 
the inſtruments of power of the court of 
Rome, being leſs fixed to the ſoil, and leſs 
connected with the civil power and with 
the people, than the ſeculars or pariſh 
prieſts are. 


The uſe of theſe regulars in the firſt 
eſtabliſhments of colonies by Roman ca- 
tholic governments, has been animadverted 
upon. It is erroneous to ſuppoſe, as it is ſup- 
poſed in the fourteenth article of the plan of 
the board of trade for eſtabliſhment of eccle- 

ſiaſtical 
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ſiaſtical affairs in the province of Quebec, 
chat tie regular prigſis cannot by treaty be 
excluded from the ben:fices which are in the 
patronage f bis | Majeſty's ſubjetts. But 
they are, and muſt remain excluded by 
the canon law, and the rules of their own. 
orders; if they are left in the diſpoſition 
of the biſhop, for every regular is ſerous 
monaſterii, and ean take no property for 
himſelf, but acquires for his order “: all 
livings belonging to particular monaſteries 
are held in ſequeſtration for the monaſtery, 
and ſerved by their chaplains or vicars; 

all vicars by the canon law of France are 
1 * order of the . 


4 


By the edle April. 166 1+, it · lam 
the eccleſiaſtics of Canada were all miſſion- 
be e, erer at the will of the bilkop, 
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ce qui eſt acquis par "Pda; At 
ſon maitre; ce que le religieux acquiert devient un 
bien de fa communauté. Vide M. EO r 
| K. No. 4 2. 7. 
5 Vide p. 2. pin Edie, 
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in the firſt ſetting up the colony. So that 
they were all in fa& his vicars, and him- 
{elf the univerſal rector. | 


„de perſons who are properly deſtined in 
Old France for pariſh livings are the ſecular 
abbes, who are in a middle ſtate between 
laymen and eceleſiaſtics, as candidates for 
benefices having cure of ſouls : and when 
they are in full orders, and have obtained 
benefices, they are called ſeculars, as if 
they were more worldly than the regulars, 
and more eſpecially than thoſe regulars 
who form the miſſions, and who profeſs 
vows of poverty, and hold nothing but as 
curators in truſt for the community to 
which they belong; in the fame manner 
as the Jeſuits hold for the body aggregate 
of their order, whereſoever diſperſed, and 
united under their reſpective head or general 
who reſides at Rome. Every religious or- 
der and congregation or community of ſe- 
cular eccleſiaſtics have their general *, 


— 
4 


= Pere.” Thomaſfin, de Ia Diſcipline Eccleſiati- 
que tom. II, partie iii. liv. 1, chap, xxxvii, No. 1. 
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This capacity of the regulars to hold 
benefices i is a point which is material as to 
the fact. For the plan of the board of | 
trade, Article II. propoſes, leaving the Men- 
dicant F rIars, called RecolleAs, to be continu- 
ed to fupply for the preſent the vacant bene- 
fices. But they cannot hold them; as it ap- 
pears from the nature of their inſtitution. 


This propoſition, perhaps, explains the 
preſent ſtate of diſpoſition of the eccleſiaſti- 
cal benefices, in which it is ſaid upon good 
authority, that the biſhop (who 1s a native 
of Britany, and under ſuch oaths as all 
other biſhops conſecrated in France muſt 
take upon their conſecration there) does 
what may prove very dangerous to the 
ſafety of the Britiſh government ; he ſends 
for his clergy from France, inſtead of pre- 
ferring the native Canadians, under a ſug- 
geſtion that there are none fit among the 
perſons educated in the great ſeminaries 
there; and that he fixes no clergy in their 
benefices, but puts all the livings in ſequeſ- 
tration, In that way to be ſure they may 
be ſerved by regulars, 
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1 muſt obſerve, that by the laws of 
France, the religious who are mendicants 
cannot be in full poſſeſſion of benefices, 
having cure of ſouls, not even of a bene- 
fice belonging to any regular community: 
but they may ſerve it by permiſſion of the 
biſhop. * The officers of the crown are to 


a: diſpoſe them if they hold them, any diſpen- 
ſation notwithſtanding. 


The biſhop's power, on the preſent foot= 
ing, if permitted, becomes immenſe: the 
ſtate of the provincial clergy reverts to the 
firſt eſtabliſhment in 1659, when, as 
Charlevoix ſays, the new clergy ſerved the 


pariſh only by commiſſion, (b. viii. p. 
340.) and all the political inconveniencies 


li — 
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* Les religieux ne peuvent etre cures en titre 
meme d'un benefice regulier, mais ils peuvent le 
deſſervir avec la permiſſion de l' ordinaire. 

Les religieux mendians ne peuvent poſſeder au- 
cun denefice, et il eſt enjoint aux officiers Royaux 
de les depoſſeder non obſtant toute diſpenſation. 
Ordonnances de Charles VII. 1443. Libertes Gal- 
licanes c. 7. Tournet Lettre B. c. 41. 
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follow which have been ſtated, and which 
the Britiſh civil government would with to 
obviate, A coadjutor ready to-keep up the 
ſucceſſion; a popiſh biſhop, born, educated, 
confirmed, and conſecrated in a foreign 
country, the natural enemy of your Majeſty, 
bound by no oath$of indiſpenſible allegi- 
anceto your crown, open to the temptation 
of a better foreign ſee upon tranſlation, by 
the intereſt of a ſovereign who may wiſh in 
a future war to recover his dominions ; 
form, even in the opinion of ſome of the 
\ Canadians themſelves, a center of union, 
a ſtandard of combined forces, dangerous 
and formidable to your Majeſty's intereſts, 
and to the lives and fortunes of your Ma- 
jeſty's ſubjefts F371 
It muſt be ſtrictly underſtood chat the 
objections here taken are not to abſtract 
religion, nor to men, but to things; to ille- 
gal powers, and to a chain of dependence 
And connections foreign and hoſtile. 


The 
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The diſtinction taken by the French 
lawyers, in their writings on the French 
eccleſiaſtical law, between the authority of 
the fee of Rome as the firſt biſhoprick, 
and of the court of Rome as a ſovereign 
power, deſerve the greateſt attention here. 


It 1s certainly for the intereſt of the per- 
ſons inveſted with epiſcopal authority in the 
province, to conduct themſelves now in the 
moſt inoffenſive, and even flattering man- 
ner : but the moment hoſtilities ſhall be- 
gin between Great Britain and France, 
they will have the whole province in their 
hands. The few Britiſh. troops ſeparated 
at a great diſtance ; the men becoming al- 
moſt all of them converts to the Romiſh 
religion, by marrying and dwelling among 
the inhabitants - Montreal with a wall 
of earth only on one ſide, not better 
than an encampment ; Quebec without a 
citadel, (the neceſſity of which is ſtrongly 
IA wen * — Carlton mY "= 


7 ——_— um, to the rack of Shelburne, 
| M 3 works 
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works weak and ruined in the late ſiege; 
twenty thouſand French Canadians, vete- 
ran ſoldiers, ready to take arms ; are cir- 
cumſtances full of danger: and there is no 
retreat, until the arrival of a Britiſh fleet 
and reinforcements, to ſave the province, 
or even the lives of the Britiſh ſubjects. 
Theſe facts being indubitable, as ſtated, 
one may venture to ſay, in caſe of a war, 
a marſhal of France with a biton in his 
hand, would not be ſo dangerous in the 
province as a Romiſh native born French 
biſhop, with a croſs and his coadjutor. 
The fate of the Britiſh troops and their 
governor would probably reſemble that of 
the Auſtrians at Genoa: and one night 
poſſibly through all Canada might repre- 
ſent that of St. eee the maſſacre 
„ ee tc 


No et ei to the zeal of per- 
ſons of devout ſentiments in the pro- 
vince, edified by the conſolations of a falſe 
religion; no temporary facilities of go- 
verning 1 means * a | power, which, like 


a ſpear, 
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a ſpear, will pierce the hand which leans 
upon its point, can juſtify a meaſure, which 
muſt be weighed in the ſcale of great, le- 
gal, and moſt extenſive policy, before it 
can be permitted, as I conceive, to be 
adopted in your Majeſty's counſels as a part 
of the eccleſiaſtical eſtabliſhment of your 
Majeſty's realms. 


There is but one event, very remote in- 
deed and uncertain, which can render the 
meaſure tolerable : the poſſibility of peace 
with France for half a century; and that 
during ſuch an interval, a biſhop of Quebec 
and his coadjutor, by the influence of due 
means af conviction, may happen to feel 
the propriety of conforming to the church 
of England. Here then the epiſcopacy 
of the church of England would be graft- 
ed on the ſtock of the Roman catholic in 
America; and a limited eccleſiaſtical 
power would coincide with the powers of 
limited monarchy in a province the con- 
ſtitution of which, as well as the temper 
| M 4 of 
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of the people, is freer than the reſt of the. 
Britiſh American colonies are from de- 
mocratical principles. This is a conſum- 
mation devoutly to be wiſhed for, but 
| little to be expected. 


Beſides, the clergy, ſtrictly ſpeaking, eall- 
ed regulars in the ſyſtem of the Romifh, 
church, there is another kind of regulars 
who belong to collegiate churches, ſuch as 
prebendaries, canons regular, &c. Theſe 
latter, by the Popiſh canon law, can hold 
eccleſiaſtical benefices with cure of fouls i in 
full property; they have a rule of order, 
or regula vitæ directi va, but it is leſs ſtrict, 
therefore the pope can grant difpenſations. 
The caſe of the communities of deans and 
chapters reſembles the caſes of the Bene- 
dictin and Bernardin orders, who do not 
profeſs poverty, and who are monks ra- 
ther than religious: for there is a great diſ- 
tinction in the canon law. Although both 
monks and religious are regulars, the reli- 


gious 
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gious are not monks but mendicants, 
The religious (properly ſo called) are to 
have nothing but victum et veſtitum, and 
take the vows of chaſtity, poverty, and 
obedience: (which is the caſe with the Je- 
ſuits.) The Jeſuits and Recollects (confider= 
ed as ſeparate members of their order) are 
mendicants, by the bull of Pius V. 1571; 
though the general is not a mendicant, and 
though the whole order does not actually 
beg, for which all property is holden by 
the members. In the orders where the 
members profefs poverty, the pope cannot 
diſpenſe; they can only hold as fequeſta- 
tors or vicars. The rule is regularia regu- 
laribus, ſecularia ſecularibus. However the 
pope diſpenſes with this rule, ſo far as to 
give regular benefices to ſeculars, that is 
benefices of an inferior order to eceleſiaſ- 
tics of a ſuperior, out of compliment to 
perſons of family and dignity: and ſo the 
hws of France admit of this difpenfation ; 


_n————— 


* Vide Denyſart, word Moines, ſec. 2. | 
but 
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but he cannot allow regulars to take fecuy 
lar benefices: and left this law of the Ro- 
miſh church, which is of ſo much conſe- 
quence to underſtand the eccleſiaſtical ſtate 
of Canada, ſhould be doubted, I quote the 
authority of -the canon laws, C. 1. Ext. 
Cum ad Monaſterium, 6. c. Quod Dei eo- 
dem. Vide Arnoldi Corvini de Belderen 
Juris Canonici, lib. 1, tit. 26, p. 48. Ed. 
Elzevir, 1672, 


| If it ought to be one of the principles 
of the new legiſlation in Canada to ſup- 
preſs the military and monaſtic ſpirit, and 
to encourage the commercial, it cannot be 
conſiſtent with the principles of the latter 
to keep up the conyents' of women any 
more than thoſe of men, under any notion * 
of ſuch inſtitutions being a neceſſary provi- 
ſion for daughters and younger ſons of 
the ancient nobleſſe of the province. The 
ſpirit of monachiſm and military ſervice 


—— 


* Report of the ſollicitor-general, 
| have 
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have gone hand i in hand in the feudal hiſ- 
| tory. It is unhappy for mankind that 
there 1 remain fo many traces of it. 


T, 
/ 


I am well informed that the nobleſſe by 
patent are without titles, and generally 
without lands, numerous, and poor“: but 
elevated above trade, which is ſuppoſed to 
have diſgraced the anceſtors of thoſe who 
acquire theſe patents. 


. 


Les arts ſedentaires de la paix, les travaux 
ſuivis de l'agriculture ne pouvoient pas avoir d'at- 
trait pour les hommes accoutumes à une vie plus 
active qu occupẽe. La cour, qui ne voit ni ne con- 
noit les douceurs et Putilite de la vie ruſtique, aug- 
menta Paverſion que les Canadiens en avoient congu, 
en verſant excluſivement les graces et les honneurs 
ſur les exploits guerriers. La nobleſſe fut Veſpece 
de diſtinction qu'on prodigua le plus, et qui eut 
des ſuites plus funeſtes. Non ſeulement elle plon- 
gea les Canadiens dans Voifivite, mais elle leur donna 
encore un penchant invincible pour tout ce qui 
avoit de Veclat. Des produits qui auroit dii ètre 
conſacres a l'amelioration des terres furent- prodi- 
gues en vaines parures, Un luxe ruineux couvroit 
une pauvrete reale, Hiſtoire Politique, Tom. vi, 
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The moſt diſtinguiſhed perſons in Cae 
nada (for they cannot be called noble in 
the ſame ſenſe as we uſe the word nobility 
in England, but rather as yeomanry, or 
country gentry) are the poſſeſſors of fiefs, 
ar lords of manors with patents of nobi- 
lity. There are not any real ancient French 
nobility wirt titles in the province. 


It appears, No. II. Appendix of the In- 
cloſure of the board of trade, that the no- 
bility reſident in the province, amount by 
general Carlton's account to ſeventy-ſix 
who have ſerved as military, and forty- 
four who have never ſerved; they almoſt 
all are, as I underſtand, by patent, and very 
few by the right of their fiefs, as being noble 
fiefs, that is to ſay, as having a juriſdiction - 
in civil matters (ſomething like our court- 
barons or court-leets) and in criminal alſo 
attached to them; for they cannot exerciſe 


8 
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* Vid. Tit. Fiete, tit. 2. p. 7+ jos Abſtract 
of the cuſtom of Faris. 


their 
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| their juriſdidion as ſeigneurs unleſs _— 
have patents of Ow ö 


It is the miſery of theſe patents, that 
they diffuſe the rank of nobility to all fe- 
male, as well as male deſcendents; ſo 
that in the time of Lewis XIV. who made 

great uſe of theſe patents to recruit his 
troops, there were fifty thouſand # noble fa- 
milies. He found it neceſſary at the end 
of his reign to ſet up a judicial enquiry in- 
to the titles of nobility; and many were 
declared invalid. But they have encreaſ- 
ed again to double the number in ſueceed- 
ing wars upon the ſame military principles. 
The few ſeigneurs having noble fiefs and 
patents have dropped the exerciſe of their 
juriſdiction in Canada ever ſince the con- 
queſt, on account of expence; and of their 
never having done fealty and homage, 


* — 1 
* 


+ Vide.the Abbe St. Pierre Annales Politiques 
de ſon ſiecle; an author of great credit and au- 
*thority. | 


which 
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which the governor would not accept: 
Thus the very few perſons who before the 
conqueſt ever exerciſed that right, being 
about three or four ſeigneurs, were pre- 
vented from uſing it. The value of theſe 
moſt noble ſeigniories is ſtated. to be about 
eighty pounds a year; in the preſent ſtate 
of cultivation. If they were doubled or 

trebled, this nohility would be very incon- 
n *Y 


As to the patent military nobleſſe wich- 
out property, they are very dangerous per- 
ſons to ſtay in the colony. They have loſt 
every thing, and have nothing to hope 
under your Majeſty” s government. Theſe. 
fiefs and ſeignories, as general Carlton 
ſtates them, like their nobility by patent; 
are diviſible ad infinitum. 


It muſt be detrimental to the province 
to maintain theſe conventual inſtitutions, 
with a view to the nobleſſe or any other 
perſons or objects, as places of education 

for 
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for either ſex. Convents form the worſt 
of ſchools; being only nurſeries of bi- 
gotry, ignorance, idleneſs, and averſion 
to the civil power. It is ſufficient alſo to 
ſay in point of morals, that a conventual 
life is an unnatural ſtate; and the pro- 
feſſion of vows renouncing marriage, or a 
ſolemn obligation not to continue the hu- 
man ſpecies, is ſo far from virtue or reli« 
gion, that it is a crime againſt the ſtate; 
which it deprives of ſubjects; and pro- 
ductive of ſecret vices, which are the diſ- 
grace of human nature, 


That nuns, as it has been urged *, are 
neceſſary for attending the hoſpitals, is 
not a fact, for they may doubtleſs have 
other nurſes; I do not comprehend that it 
is neceſſary that a young man who is par- 
tially ſick ſhould be attended by a woman 
who is devoted to a ſingle life: nor do I 
conceive that widows and married women 


— 


. 


* Vide M, Lotbiniere, Art, L XXIII. 
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are leſs proper to aſſiſt in theſe charities; 
and to fit up all night at a bedſide, than a 
woman who is young, and who is ſup- 


poſed not to know the eſſential difference 


uf the ſexes. Widows and married wo- 
men may devote themſelves to an attend- 
ance upon the ſick, if they pleaſe, upon 
principles of religion; if they do not, it 
appears to me, that public government 
ought to pay the expence of nurſes and 
matrons, and not ſuffer the eſtabliſhments 
of religion — 0 be turned into 
a convenience oy vie. 


There are fulficient "fecedeaits that the 
royal authority in France has ſubjected 


the admiſſion of members in the religious 


communities to ſuch reſtriction as the So- 


vereign thought proper. Declaration du 


Roi, 10. Fevrier 1742, regiſtered in the 
grand council 2d March, and in parlia- 
ment 29th January 1745. By the royal 
edit, March 1768, not only the numbers 
of monaſtic houſes in Paris, and eities and 

| towns 
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towtis in the French dominions are reſtrain · 
ed, but the numbers of perſons to be ad- 
mitted are alſo limited *. Some monaſteries 
have been ſuppreſſed; and the remaining 
members ſent to lodge in other religious 

Houſes, where there was a vacancy in the | 
number of members. By the Capitu- 
laires of Charlemagne, agreeable. to a law | 
of the emperor Valens, no perſon could 
be admitted to take the vows without the 
licence of the prince. Many other Ro- 
man catholie Sovereigns and ſtates have 
exerciſed this reſtrictive authority, and 
have alſo ſuppreſſed many religious houſes, 
without waiting for the death of the 


members. 


in. 


The ſame law of France which acknow= 
ledges in the ſovereign a power to pro- 
hibit the eſtabliſhment of any community, 
or other religious houſe, without his per- 
miſſion, by conſequence ackriowledges his 
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N power 
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power to forbid any other members being 
admitted into the communities, or religious 
houſes, already eſtabliſhed, and which were 
originally ſet up by the act of royal au- 
thority. Suppreſſion and diſſolution fol- 
low of courſe from the prohibition of new 
members. It may be enacted, therefore, 
conſiſtently with the law of France, and 
therefore without breach of the treaty, or 
the law of nations, and without cruelty to 
the preſent parties, that no new members 
85 ſhall be admitted into monaſteries or con- 
vents in the province of Canada; but that 
all thoſe monaſtic communities, efter-the 
death of the preſent members, ſhall be de- 
elared to be diele, ſo as no longer to be 
confidered as communities or corporate bodies 
Having legal efſeuce: and that the preſent 
members of the communities of, prieſts 
| thall be declared to be capable, although 
regulars, by virtue of an act of parliament, 
to hold in cheir own right the ſeveral ecele- 
fiaſtical benefices having cure of ſouls, 
| being thereto preſented by the reſpective 
| patrons, 
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. patrons, without any farther form of in- 
ſtitution or induction being neceſſary. 


Inaſmuch as by the eccleſiaſtical law of 
France, the King is the head of the na- 
tional church, in all external and temporal 
matters, as well as protector thereof in ſpi- 
rituals, the houſes, lands, effects and 
revenues, of the ſaid ſeveral communities, 
whether of men or women, profeſſing the 
rule of any order of the Romiſh church, 
may be declared to be immediately veſted 
in your Majeſty, your heirs, and ſucceſſors, 
in order the better to preſerve the property 
of the ſame, for the uſe and greater benefit 
perſonally of the preſent actual members 
thereof, and be made a part of the receipt 
of the revenue of the ſaid province, receiv- 
able and accountable for by your Majeſty's 
receiver- general, under the title of the 
Church Revenue of Canada and Quebec; 
for the purpoſe of applying the ſame in 
the following manner ; to ſupport the re- 
ſpective hoſpitium, or religious houſe, and 

"N2 to 
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to pay the uſual penſions, with benefit of 
accruing and ſurvivorſhip, until one half 
of the members of the ſaid communities: 
ſhall depart this life; and from and 
after that time, to divide the ſurplus, 
without farther benefit of accruing or 
ſurvivorſhip, among the men or women 
of the ſaid convents, during the life of 
any ſuch perſon, ſo long as he or ſhe 
ſhall remain in the province; and not- 
withſtanding that he or ' ſhe ſhall be 
otherwiſe provided for, the men by marry- 
ing, or accepting any eccleſiaſtical benefice 
having cure of fouls, or any lay office, 
civil or military, or the women by marry-- 
ing, or quitting the convent of their own 
free will ; provided that no new member 
_ ſhall be hereafter admitted, or entitled to 
any penſion or benefit, but ſuch only who 
were admitted previouſly to the time of 
the capitulation; or who are members 
ſince admitted, and now refident in the 
ſaid religious houſes, or within the pro- 
vince at the date of this act. No perſons 

- RN being 
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being ſtrictly entitled to the benefit of the 
capitulation and treaty, but ſuch pexſons 
who were objects of them, reſident in the 
colony at that period, in the words of the 
treaty, as inhabitants who had been ſubjetts 
of the moſt Chriſtian King, and who had 
leave to retire. And, agreeably to the ſpirit 
of the chirteenth article of the board of trade, 
for the further purpoſe of teaching ſchool, 
and endowment of any churches, which 
hereafter may be built by licence of the 
chief governor of the province for the time 
being, and for the augmentation of the 
livings of ſuch pariſhes as ſhall become 
more populous, and are not already ſuf- 
ficiently endowed; and for the building 
and repairing of the houſes of the clergy- 
men and pariſh churches without burthen 
to the pariſhioners, as to the ſaid governor 
for the time being ſhall ſeem meet; alſo 
for the maintenance of any ſeminary : 

which may be held neceſſary, for the pur- 
poſe of general education of Canadian 
Britiſh ſubjeQs in uſeful learning without 
N 3 dif 
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diſtinction of religion. Alſo for ſuch other 
purpoſes of public education, or the relief 
of the province, as in your Majeſty's great 
wiſdom ſhall hereafter be ſet forth, or 
found to be neceſſary or uſeful : power al- 
ways being reſerved to your Majeſty to 
grant any of the ſaid eſtates of eccleſiaſtical 
bodies, for the rewarding any commander 
in chief, or other officer, or ſoldiers, con- 

cerned in the conqueſt of the ſaid province, 
or others of your Majeſty's faithful ſub- 
jects and ſervants, for their public ſervices. 


Part of the fourteenth article of the 
plan for the eſtabliſhment of eccleſiaſtical 
affairs, ſeems proper to be adopted, viz, 
that none but natives of the province of 
Canada ſhall be appointed to any ecclefiaflical 
| benefices in the ſaid province, with this pro- 
viſo, that native born Canadians can be 
had, who are capable of the eccleſiaſtical 
offices, in ſpirituals and of the civil and tem- 
poral benefits attached to them by the ſtate, 
That no miſſionary clergy whatſoever ſhall 

WE: be 
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be ſent among, or continue with the Indians, 
without being licenſed by the governor of 
the ſaid province; and ſuch miffionary ſhall 
write an account to him monthly of what 
paſſes. Their names ſhall be regiſtered. 


As it is ſaid upon good authority, that the 
preſent titular biſhop is himſelf a native of 
Britany, and 18 underſtood to give great en- 

couragement to native French prieſts to 
come into the province, which, if true, is 
very dangerous to the intereſts of this realm, 
it may be proper to be enacted, that no fo- 
reign born prieſt, of the popiſh perſuaſion, 
ſhall come into the ſaid proyince without 
licence of your Majeſty, under pain of at- 
tainder ; nor ſhall any foreign born perſon 
receive popith ordination, or have any be- 
nefice, or being ordained, ſhall remain in 
the ſaid colony without ſuch licence. That 
in cafe the patrons of the reſpective bene- 
 Hiees ſhalt not preſent their prieſts within 
fix calendar months after a vacancy, the 
ſame ſhall lapſe to the nomination of the 
chief juſtice of the ſaid province; and in 
N 4 default 
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default of his preſentation in fix months, 
the ſame ſhall lapſe to the governor, as 
repreſentative of your Majeſty, 


Whereas marriage and children are the 
ſtrongeſt pledges of fidelity which can be 
given by any man for maintaining the civil 
government under the protection of which 
he lives; and whereas marriage is held by 
the church of Rome to be a ſacrament, and 
to confer grace effectual, and ex opere 
operato, and that the ſame is to be ſo held 
as an infallible article of faith, according 
to the opinion of the church, and the de- 
cree of the council of Trent, in the words 
of cardinal Navar (l. iv. Concil i. nu. z.) 
and ſacraments are, according to St. Au- 
guſtine *, viſible ſigns of an inviſible 
grace; and to be equal to the effect of a 
divine myſtery; and it is agreed by the 
Canoniſts, that marriage is as much a ſa- 
crament as the taking holy orders, only 
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that they are both voluntary in the act, 
and not / indiſpenſible neceſſity to ſalvation; 
there cannot be a greater abſurdity, than 
that the later prohibitions of that church 
ſhould refuſe a ſacrament of ſuch grace 
and efficacy to their clergy * ; therefore it 
may be proper to be enacted, that all the 
civil rights and privileges of marriage 
ſhall be communicable, and are commu- 
nicated to all perſons of every denomina- 
tion, eccleſiaſtical as well as laity, except 
that no woman under twelve, or man un- 
der the age of fourteen years, ſhall marry, 
or contract in marriage. And as the 
maintenance of the parental authority is 
of the utmoſt importance for ſubordination 
to the ſtate, as well as the increaſe of 
people, and propagation of a ſtrong and 
healthy race, according to a due courſe of 
nature at an age which is proper, be it 
enacted, that no perſon ſhall marry, if a 
* Vide Corvini de Belderen, Aphoriſmi Juris 
pontificii, Tit, De Sacramentis. De Nuptiis. 
female, 
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female, under the age of eighteen, or a ; 
man under the age of twenty-one, without 
the conſent of the father; or if no father, 
then of the neareſt of kin in blood of the 
party or teſtamentary guardian, ſuch con- 
ſent being ſignified publicly in writing, or 
otherwiſe in full congregation of the 
| pariſh church, and entered in a book by 


; 0 the miniſter thereof. And that all mar- 


” riages, births, chriſtenings, and burials, 
be duly regiſtered by the pariſh prieſt, or 
perſon officiating för him, under a penalty 
of deprivation and baniſhnient, for omit- 
ting, and of felony in any perſon who ſhall 
falſify, or eraſe, or ſubduct the ſame. 


With regard to the regiſtering of mar- 
riages, the ſecond artiele tit, xiv. of the 
Abſtract of French Law may be adopted, 
but with a greater penalty. This article 


is very improperly placed AN the * 
De Te — 


- hy It 
4 


[ 187 ] 


It would alſo be proper to introduce the 
prohibitory law of England, reſpecting the 
degrees of blood, on account of uniformity 
between the ancient and new ſubjects of 
your Majeſty ; but particularly to prevent 
in families the unhappy conſequences of 
diſpenſations, uſual in the Roman catholic 
countries, for a man to marry his own 
niece, or others as near of blood, which 
marriages would be void ab initio, for inceſt, 
as I conceive, if the parties claimed any #* 
thing under them in the reſt of your Ma- 
jeſty's dominions. 


It ſeems the more neceſſary to make 
ſome regulations touching marriage, be- 
cauſe in the printed abſtract of the French 
laws there is no title of marriage what- 
ſoever, otherwiſe than as the law relates to 
the effects of marriage upon the property of 
the contracting parties with reſpect to each 
other, and their children, under the title of 
Communante; although marriage is a fubject 
of the firſt conſequence to the ſyſtem in 
vane! | every 
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every code of law, and upon which ſo many 
other civil rights and relations are depending. 


As the popiſh biſhop and clergy will 
certainly refuſe to perform the office of 
marriage between any Religious diſpoſed to 
ſolemnize it; and may alſo refuſe it be- 


tween Proteſtant and Roman catholic ; 


the alternative, of marriages before a ma- 


giſtrate, as propoſed by Mr. Mazeres, would 
be neceſſary. If Roman catholics are juſ- 
tices of the peace, here again would be a 


ſtop; excepting the parties chuſe to be 
married according to the rites of the church 


of England, or that the governor, judges, 
attorney-general, or other of his Majeſty's 
officers, of eminence in the colony, and 
even notaries, ſhould have in general the 
power to make marriages valid, contracted 
before them with certain ſolemnities, and 
£0 2 the ſame. 


The ſeventeenth article of the win of 


Ly board of trade, that no monaſtery, con- 


vent, 
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vent, or church, or conſecrated place, thalt 
be a ſanctuary for criminals, is already an- 


ſwered, by : eſtabliſhing the criminal law 
of —— | | 


The tenth article of the plan of the 
board of trade may be proper, if adopted, 
to be enlarged. The propoſition is, that the 

chapter of Quebec, conſiſting of a dean and 
twelue canons, ſhall be. aboliſhed as entirely 
uſeleſs. This immediate abolition may. 
take place conſiſtently with, the capitu- 
lation of Quebec; there is no ſaving in it 
of the property of this eccleſiaſtical body 
nothing is granted but the ſafe-guards of 
the perſons. The eccleſiaſtics of this body 
have,only a right by the treaty to retire, 
and to ſell their eſtates; therefore if it is 
enacted, that the nomination of the dean 
and canons is veſted in your Majeſty, (as 
in the caſe of the vacant benefices here- 
tofore in the patronage of the biſhop is 
propoſed), and that the places of the ſaid 
dean and canons ſhall not be filled up 
| When 
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when they become vacant, the chapter will 
be diſſolved of courſe. But it deſerves to be 
conſidered in policy, whether as this chap- 
ter is much more harmleſs than a biſhop, 
or any of the other religious orders, it 
might not be uſeful, by taking away from 
them all eccleſiaſtical juriſdiction, if they 
have any, excepting by fixed ſtatutes over 
their own body, to keep up the deanery 
and canonries ; in order that theſe prefer- 
ments may be douceurs in the hands of 
government to engage the hopes, and to 
reward the fidelity of ſuch of the fecular 
clergy, as ſhall be diſtinguiſhed for their 
fidelity to 8 Majefty. | e 


As 9 are chapters 3 are tegu 
lars, as well as ſeculars, and it does not 


appear of which the chapter of Quebec is 
compoſed (but I imagine it moſt likely to 


have been formed of regulars, for the en- 
couragement of miſſionaries who always 
are regulars) it may be right hereafter to 

wc conhne 
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confine the nomination of the dean and 
canons to ſecular and parochial prieſts 
only, and that the governor ſhall Corn 
to the ſame in 9 of you IgE" 


According to en b. viii. p. 342. 
the chapter of Quebec is compoſed of a grand 
chanter, a grand archdeacon, a theologal, 
and twelve canons. The King of France 
named to the two firſt dignities, the biſhop 

named to the reſt: whether they had any 
peculiar and local juriſdiction ſeparate from 
the biſhop's does not appear. I underſtand 
that their cevenues' are very ſmall : but 
their dignities are deſirable, in point of 
honour, among the clergy. But if the 
eſtates, effects, and revenues, of the ſaid 
community, ſhall be veſted in your Ma- 
jeſty, and for the ſame purpoſes as in the 
caſe of the other religious communities, the 
preſent dean and canon being paid their 
reſpective ſhares during their lives, and no 
new members admitted, their diſſolution 
ä will 
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Will follow, and then the building; uſed 
partly as a cathedral in Quebec, and partly 
as a pariſh church, which appears hereto- 
fore to have been partly under the diree- 
tion of the biſhop and dean and chapter, 
and partly under the direction of the 
churchwardens and pariſhionets, may be 
repaired by a tax to be laid upon the 
pariſhioners, and be hereafter conſidered 
entirely as a pariſh church for the uſe of 
the pariſhioners, under the direction of tlie 
churchwardens only. | 


The ſpirit and letter af; he 3 
article of the plan of eſtabliſhment, pro- 
poſed by the board of trade, ſeems proper 
to be adopted, touching cotreſpondence, 
&. It may therefore be enacted, accord- 
ing 10 the terms of the ſaid article; and 
Farther, that if the ſuperintendant of eccle- 
ſiaſtical affairs, or any other perſon, ſhall 
procure, uſe, or make public, any diſpen- 
ſations, bulls, excommunications, ſuſpen- 


ſions, 4 
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ſions ab officio vel beneficio, or any other 
inſtruments or acts of authority, from 
any prince or potentate, eccleſiaſtical or 
ſecular, other than from your Majeſty, 
ſuch perſon ſo offending ſhall be baniſhed 
from the ſaid province, and be made in- 
capable of all civil rights and benefits 
whatſoever, in any part of your Majeſty's 
dominions, and in caſe of returning into 
the ſaid province ſhall ſuffer death: ſuch 
offence to be proſecuted at the ſuit of 
any perſon informing, at the expence of 
the crown by your Majeſty's' attorney- ge- 
neral in the court of King's Bench of the 
{aid province. 


This reſtriction propoſed with regard to 
the bulls of the court of Rome, is exactly 
conſonant to the French arret of 28th 
September 1731, which forbids all arch- 


biſhops, and biſhops, and all others, to 
receive, make, read, publiſh, or execute, 
any bulls, briefs, or inſtruments of the 


O court 


| Vice Arret, 28th September 1731. 


194 ] 


court of Rome, without letters patent of 
the king regiſtered in parliament “. 


1 recommend, in caſe of delinqueney, 
the baniſhing the ſuperintendant or other 


eccleſiaſtic from the province, rather than 
impriſoament, as propoſed in the forty- 


fifth article of the printed heads of a bill 


for tolerating the Roman religion. Be- 


cauſe I am of opinion that a popular biſhop 


or eeccleſiaſtic impriſoned, may occaſion a 


revolt; or, that after his releaſe and diſ- 
grace he will prove a perſon exceedingly 
dangerous, from his influence and reſent- 
ment, to remain in the province. 


Agreeably to the- ſpirit of the twentieth. 
article of the plan of eſtabliſhment propoſ- 
ed by the board of trade, mo pomp or pro- 
ceſſions in the roads or fireets ſhall be uſed by 


P — — * 


I — 


* Vide Arret, 26th Feb. 1768, ſuppreſſing a 
brief of pope Clement XIII. 13th Jan, 1768. 
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any eccliſiaſtics, nor ſhall any eccleſiaſtical 
perſon uſe any other habit than ſuch as is 
uſed by the abbes in France, except in the 
time of divine ſervice. And that all per- 
ſons offending herein ſhall be informed a- 
gainſt as above, and be ſubject to fine or 
baniſhment, at the diſcretion of his Ma- 
jeſty's chief juſtice of the ſaid province. 


In the ſixteenth article of the plan for 
eſtabliſhment by the board of trade, it is 
propoſed, that your Majeſty, and your royal 

family, ſhall be prayed for, according to the 

forms of the Romiſh church. This article 
is not ſufficient to anſwer the purpoſe in- 
tended; namely to inſpire the Canadian 

ſubjects with a ſenſe of loyalty : for the 
form of the Romiſh church is manifeſtly 

not underſtood in tae ſaid article. For the 

fact is, that the mode of the church of 

Rome in its ritual, and in every maſs book 

uſed in the dominions of your Majeſty, is 

to pray firſt for the pope, and next for the 

King, without naming him; and which 

O 2 mode 
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mode both inſinuates inferiority of dignity 
and power in your Majeſty; alſo that an- 
other pretended King may be intentionally 
and conſcientiouſly prayed for; fo that 
ſuch a ſort of prayer has a manifeſt evil 
tendency, and it would be much leſs in- 
jurious to your Majeſty, that no prayer at 
all ſhould be uſed for the King, rather than 
in terms ſo derogatory to your Majeſty's 
honour : wherefore I am of opinion that it 
is of great political conſequence that this 
mode of praying ſhould not be tolerated, 
but that an eſpecial prayer be formed and 
uſed in the French language; and (not to 
break in upon the order of the maſs) that 
this prayer ſhall be immediately uſed as an 
introduction, before any other ſervice ſhall 
be begun; in which prayer no prelate or 
other potentate ſhall be prayed for, but 
your Majeſty by name, the Queen, the 
Prince of Wales, and the reſt of the royal 
family, with a ſuitable preamble, i in order 

| to impreſs the minds of the people, and to 
inculcate an idea of ſubjection to your Ma- 


jelly 
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| jeſty alike in all orders of men, both clergy _ 
and laity. 


It is right to ſubjoin here the form of 
the preſent prayer univerſally uſed at maſs 
in England, that the impropriety of it in 
point of decorum towards every crowned . 
head in the world, as well as the equivo- 
cality of it, may appear perfectly clear. The 
prayer at maſs is: Lord have mercy upon us, 
and defend thy ſervants, N. our chief 
l biſhop, our King, Queen, as here preſent, 
and all Chriſtian people from all adverſity, 
always, and in all places; grant peace and 
proſperity in our time, and preſerve thy 
church from all wickedneſs, through our 
Lord Feſus Chriſt, thy Son, who lives and 
reigns one God, with the Holy Ghoſt, and thee, 
euermore, Amen. 


naſmuch as the uſe of the Latin lan- 
guage, ſince it has ceaſed to be a living 
univerſal language, is not now eſſential to 
the exerciſe of the worſhip of the Romiſh 

. O 3 | religion, 
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religion, but chat the obſervance of the 
rites and ceremonies chereof can be as ef- 
fectually preſerved in the language of the | 
people among whom the ſame are uſed : 

it may be enacted, that any prieſt who 
ſhall chuſe, at the requeſt of the major 
part of his pariſhioners, to ſay maſs in the 
French tongue, ſhall not be reprehenſible 


by his eccleſiaſtical ſuperiors 1 in any way 
for ſo doing ; nor ſhall any perſons be re- 
| prehended for reading the holy Scriptures 
in the French or r Engliſh languages, - | 


That the inhabitants, and dergy i in par- 
ticular, may have always before their eyes 
ſomething to remind them of their depen- 
dence upon your Majeſty? s protection, and 
may reverence your authority, f it will be 
proper t that your Majeſty's arms, as it was 


done by Queen Elizabeth at,the time of 
the Reformation, ſhould be placed in the 


moſt conſpicuous manner in the churches, 


over the pulpit, or entrance leadin g from 
the nave of the church into the chancel or 


N choir; - and that the governor ſhall take 
care 
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care to have the ſame 3 in a proper 
manner. Alſo, that your Majeſty's arms, 
carved in ſtone, be placed over the gates 
of the city of Quebec, Montreal, and all 
other fortreſſes, magazines, in the mar- 
ket-place, colleges, hoſpitals, town- houſes, 
and all other public buildings whatſoever. 


As the pope's abſolution of oaths de- 
ſerves a peculiar attention from your Ma- 
zeſty's government, being a moſt dangerous 
power; and as it is a peculiar tendency of 
the Romiſh religion to make men de- 
pend more upon ceremonies than good 
actions, and on the pardon of the church, 
depoſited in the hands and intention of the 
prieſts, ſo it is a fact well aſſured, even by 
one of the Canadian clergy, that the great 
vice of the Canadians is a contempt of falfe 
ſwearing ; I muſt obſerve, that the diſpenſ- 
ing power of oaths taken in Canada by any 
eccleſiaſtical perſon ought to be guarded 
againſt by eſpecial words, as the word 
this realm is ſo equivocal, The com- 
miſſion of the governor has much too 

O 4 great 
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great a latitude, by leaving it to his re- 
tion, as he ſhall think fit, to tender the oaths 
of the 1 George J. to every ſuch perſon as 
ſhall paſs into, or be abiding in the ſaid pro- 
vince. This diſtretion ought to be more 
| ſpecial, for the ſafety of the province, and 
for preventing more miſſions. I make no 
more remarks upon the wiſdom of a com- 
"miſſion which diſpenſes with the oaths * 
allegiance to your Majeſty. 


As the diſſolution of the preſent monaſ- 
tic communities may not prevent more 
being ſet up in a future time; becauſe un- 


der the notion of ſchools and ſeminaries of 


learning, or hoſpitals for public charity, 

_ enthuſiaſtic or weak perſons may be in- 
duced to make deviſes of their lands or ef- 
fects in mortmain (a term equally known in 
the French law as in our own) it may be en- 
acted, that all ſuch deviſes ſhall be void; 
as well as all ſuch ſchools, ſeminaries, and 
hoſpitals be deemed unlawful, . and for- 
feited to the crown, unleſs perſons ſo 

deviſing ſhall i in their life times, not being 


confined 
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confined by any ſickneſs, hin licence 
from your Majeſty to make ſuch deviſes; 
and unleſs ſuch ſchools, ſeminaries, or hoſ- 
pitals ſhall be kept, ſet up, built, or main- 
tained in conſequence of your Majeſty's 
licence; and that ſuch licence ſhall not be 
applied for until the intention of apply- 
ing for the ſame, with a deſcription by 
whom, and for what purpoſe, 'and with 
what rules and endowments, or funds for 
ſupport thereof, ſhall have been made 


-public for the ſpace of three months in the 
Quebec Gazette, in order that every per- 
_ {on intereſted! may ſhew cauſe to the go- 


vernor in the ſaid province, why the ſame 


- ought not to be granted: and that no li- 
cence ſhall be granted by your Majeſty, un- 
leſs the governor of the ſaid province ſhall 
certify that the ſaid ſchool, ſeminary, or 
hoſpital is ſo regulated and endowed, that 
no detriment can ariſe from thence to your 
+ . Majeſty and the province; alſo, it may be 
proper that the governor of the ſajd pro- 
vince may at all times viſit, regulate, and 

| controul - 


[ 202 ] 


controul every ſuch ſchool, ſeminary; and 
Hoſpital, as the repreſentative of your Ma- 


zeſty, updn any complaint made, or upon 
his own view, in a ſummary way, and with- 
out further reſort, 


In ſupport of the reaſonablneſs of this 
regulation, I cannot do. better than refer 
to the ſeveral laws of France touching the 
religious orders, and gens de main morte ; 
particularly to the paper in the Incloſure, 
printed by order of the council, p. 31. and 
the abſtract of the Loix de police, Declara- 
tion du Roi, 2 5th Nov, 1743. It there 
forbids the eſtabliſhment of any commu- 
nity, or other religious houſe, without the 
royal permiſſion : forbids any perſon to 
lend to ſuch ſocieties his name in truſt, 
under a penalty of ten thouſand livres : 
forbids any perſon to deviſe by will any 
effects of the nature deſcribed. And there 
is another Declaration of the 2 5th Nov. 
1743, in the printed Abſtrat of Edicts, 
p. 12, By this declaration, the religious, 
1 | and 
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and gens de main morte, efabliſhed in the 
French colonies, are not to form any freſh 
7 communities, (they are not to encreaſe their 
i members) without the King $ permiſſion, 
i and | it forbids all notaries and other officers 
of the law to paſs, execute, regiſter, or 


receive in favour of theſe communities, or 


people de main morte, any contracts of 
ſale, exchange, donation, ceſſion, transfer, 


or other act neceſſary for the having and 
holdin g ſuch effects and eſtates as are there- 
in recited; alſo, no contracts for creating 


rentes foncieres, that is, rents chargeable 


upon lands irredeemable (which by the 
French law is conſidered as land); nor rents 
of conſtitutions upon particulars; by which 
M0 underſtood intereſt chargeable by con- 
tract upon the perſon and his goods which 
are redeemable. But the moſt extenſive 
edict for reſtraining monaſteries | or other 
ſocieties i in main morte, Is the famous edict 
of 1749. In certain caſes it makes their 
acquiſitions to eſcheat to the n and 
to be reunited to the domaine. 


Whereas 


| 
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Whereas it is of the utmoſt political im- 
portance to preſerve the eſtabliſhment of 
the Romiſh religion, under theſe modiſica- 
710ns, which ariſe: not only out of reaſons 
of general policy, of, which the laws of 
France are a proof, but without which. I 
do not.conceive the exerciſe of the Romiſh 
religion can be tolerated with ſafety to your 
Majeſty and the realm, or conſiſtently 
with the fundamental laws thereof; the 
means of ſupporting the ſaid toleration, by 

. ſupporting its neceſſary reſtraints and boun- 
daries are therefore to be conſidered; for 
this purpoſe it is conceived it will be pro- 
per to look back to the means adopted by 
the reformers of the church in England. 
The grants made of the church lands and 
tithes, inſtead of keeping them for the 
ſole and perſonal uſe of the ſovereign, 
} which would have been odious, was a mea- 


n. | 


1 


ſure full of great political wiſdom. The 
\ paſſing of the eſtates of the religious com- 
munities upon their diſſolution, and tranſ- 
ferring other eccleſiaſtical poſſeſſions, even 
the 


"Thy 
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| the biſhop's part, into lay hands, and part 
out of one eccleſiaſtical hand into another 
eccleſiaſtical hand, to make good when 
the eſtates of the latter had been granted 
into lay hands, was a meaſure which creat- 
ed a new chain of dependence. Every 
eccleſiaſtic who had loſt on one ſide, but 
who had gained an equivalent on the 
other, was afraid of the return of that ſyſ- 
tem, which would occaſion a reſtitution in 
integrum to the firſt loſers. The ſecular 
clergy,. or thoſe of the new eftabliſhment, 
juſtly feared that they ſhould never be able- - 
to recover from the nobility and laity the 
eſtates which had been taken from them, 
vir. from the clergy who remained eſta- - 
bliſhed, and who now had their loſs ſup- 
lied in a certain degree out of the eſtates of R 
the regulars, who were entirely diſſolved. 
Nobility, laity, biſhops, rectors, vicars; | 
every beneficed prieſt accordingly held faſt 
their new grants and endowments; and 
even when the Romiſh religious ceremonies 
exiſted ſtill as the national ritual, yet the 
| reformation 
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reformation was begun : the power of the 
ſee of Rome was effectually removed; and 
a guaranty of the gradual and governing 
new ſyſtem of religion was ſo firmly eſta- 
bliſhed, that nothing but a total revolution 
again of all the rights of property, and of 
all the forces which ſupported thoſe rights 
by manutention and the ſword, could over- 
turn the new ſyſtem of the power of the 
crown, now declared to be ſupreme in-all 
cauſes eccleſiaſtical as well as civil. No 
bonds could be imagined more effeQually 
. to raiſe the edifice of the new church go- 
vernment upon a rock than thefe meaſures, 
The great ſprings and ties of human ac- 
tions are intereſt and property. The con- 
ſequence of them is dependence. 


It may be thought right therefore in 
theſe views of policy, in caſe of the dean- 
ery and chapter of Quebec being hereafter | 
diſſolved, and all the other religious com- 
munities, as it is propoſed in the plan of the 
board of trade, for the crown to avail itfelf 
fete thereof, 
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thereof, agreeably to the ſpirit of the con- 

duct above deſcribed at the Reformation, in 
the mode hereafter to be propoſed, or in 
ſome other; the following facts being firſt 
conſidered. 


The former and preſent ſtate of the 
clergy in Canada appears to be as follows, 
from an account of Mr. Veyſſiere. The 
ſecular clergy of the province · of Canada 
in the time of the French government, and 
in their firſt eſtabliſhment there, had all of 
them glebe lands, and the tithes of their 
_ reſpective pariſhes, both great and ſmall ; 
alſo mortuaries, money for maſſes, and all 
other eccleſiaſtical profits ariſing and ac- 
cuſtomed for the performance of religious 


rites. Theſe advantages made the livings 
conſiderable. The whole number of pa- 


Fiſhes are one hundred and twenty-eight ; 
one of which is worth about five hundred 
pounds ſterling ; another about three hun- 
dred and fifty pounds; two or three more 
from about two hundred pounds to two 


hundred 
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hundred and fifty pounds; and;many to. 
about one hundred and twenty-five pounds. 
Of a dozen of theſe livings the ſeigneurs 
or lords of manors have the advowſon; 
the reſt (too many) are in the gift of the 


5 biſhop ; and the patronage of the former, 
as appears by the French commiſſions, 


have been acquired by the ſeigneurs grant- 
ing glebe lands, or building the churches. 


| The mode of ſequeſtration has already 


been animadverted upon. La Valiere, a 
former biſhop of Quebec, carried his paſ- 


ſion for power ſo far, that he even reſiſted 


the repeated orders of the' court of France 
to the contrary, which conſidered this con- 


duct of putting livings in ſequeſtration 


as a"bteach of the eccleſiaſtical” con- 
ſtitution of that country, and a grievance 
jultiy Gnipldined of by the clergy of 


the province. Therefore it is conceived, 


that if the fuperintendant is to be confined 
only to the buſineſs of ordination, it will 


be a neceſſary and moſt effectual method 


of preventing this tyranny over his clergy, | 
SITE | | to 
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to declare the patronage of all ecclefiaſtical 
benefices, heretofore in the gift of the 
biſhop, and dean and chapter, and of all 
other eccleliaſtical perſons or communities, 
to be veſted in your Majeſty only; ſaving 
the right of the leigneurs and lay patrons. | 


That the. benefices heretofore. in-the gift 


of the biſhop, are ſo veſted already cannot 
be doubted in law, becauſe there being no 
biſhop by. law the patronage of the ſaid 
benefices is devolved to vou Mae 
erown of courſe. 3 8 
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it ſeems to be 35 clear, that! any 1 re- 


gr communities, who, as principals at 
the time of the conqueſh Were not inhabit- 
] ants, reſident in ein not fall under 
the privilege of the capithlation, nor come 
within what is termed by the civilians, the 
| caſus fœderis, ſo as to retain the property 
| of, their eſtates under it; becauſe they were 
not then the local objects to whom, as a 


| i perſonal conſideration for ceaſing their re- 


ſiſtance, and on account of their particular 
| Bolan courage 
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terms of eſpecial favour ; neither could they 


retire according to the treaty ; and if they 


could not retire, they could not take away 


their perſons and eſtates ; therefore, if it is 


true in fact, chat any eſtates are now held un- 
der the grants of foreign religious commu- 
nities; either in under=tenancy, or in truſt 
for them, or by deputation, ſuch as the 


leſuits and the ecclefiaſtics of the ſeminary 


of St. Sulpice. at Paris, that fact is very 
important. The community of the latter, 
are the temporal lords of the moſt fertile 


part of Canada, and a city dedicated to the 
Virgin, Mary; they have an influence there 


equal to the power of the Italian clergy in 


the ſtate of the church, or Eampagna 
0 . 


— 


eee in tlie ie of Montreal and 
u dependencies, ſays Charlevoix, b. viii 
p 30. are flill upon the ancient Footing of 
. moveable: prigir, und under the direcbimt of 


ie nembers of St. Stlpice. They poſſeſs a 


2 and improving eſtate of eight thouſand 
j | 3 | 
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D pounds ſterling 4 year at Montreal, and 
which will in a few years, be _— ten 
thouſand pounds. If all the facts are 
dearly eflabliſhed, as Rated, it is @ great 
queſtion of law, whether theſe eſtates af 
not now fallen to your Majeſty, of whom 
the under-tenants and poſſeſſors muſt de 
intended to hold theni, as truſtees fot tuck 


uſes as erer ſhall dnl; rid 


1 is in 5 poor by ſeveral gerd of ane 
(it is immaterial whether before or after 


the conqueſt) that the Religious living in 
che ſeminary of Montreal are merely pe- 


gotioruta geſtores, they are ſo deſcribed in 
ſeveral inſtruments of conveyance, which 
Mr. Mazeres has peruſed in the courſe of 
buſineſs. . Theſe conveyors ate ſaid to be 
Fondez de la procuration de Meſſrs. let ec- 
clfiaftiques du ſeminaire de St. Sulpice d 
Parks. It appears, according to Mr. 
Lothbiniere's own*words*; . that before 
the conguehh, Fe Jeminary of. a — a 


Printed paper, article Ixvi. 
A „ 
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Paris, was a voluntary partnerſhip among 
a number of clergy at Paris, who had en 
gaged together in buying and ſe ling that 
the aint houſe at Montreal had 4 ſhare in 
the joint houſe at Paris, in @ ſort of mer- 
cantile way, and an open account. That 
after the cunguiſt they diſſolved the partner 
ſhipy becauſe the houſe at Paris (ſays Mr. 
Lothbiniere) could not have any right after 
the conqueſt in the effects and eſtates in 
Canada; they at Paris transferred (what 
therefore they coul d not transfer, having 
at that period, as he admits, no property 
in the eſtate, and only a ſhare) he whole 
mM ' Montreal to the" Religious there, who pro- 
bably were not (vraiſemblablement, fays 
Mr. Eothbiniere,) attornies of "thoſe af 

Paris; and this was done by the hatter, 

upon paying a compenſation, being the dif= 
ference of the account upon a balance. This 
after all is oui dire; as he ſays he has heard 
and believes: and it ſtands againſt the evi- 
dence of Mr. Mazeres, if it were contra- 
dictory; but it appears manifeſtly, that 
ES the 


\ 
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che Religious at Montreal have only a 
coloured and oſtenſible title. There is 
alſo the evidence of a gentleman of un- 
doubted veracity and knowledge, who 
having had tranſactions with Father Ma- 
gulphi, the perſon acting in the colony 
for the community of St. Sulpice at Paris, 
with à view to ſome purchaſe, the real 
proprietors were forced to come forward, 
and the uncertainty of their title broke off 
the negotiation. The evidence of Charle- 
voix alſo may be added. Jn 1657, days . 
Charlevoix, the Abbe Quelus returned with 
_ the deputies of the ſeminary of St. Sulpice 
at Paris, to take paſſeſſion of the land o 
Montreal, and to found a ſeminary there. 
By the French law it is clear, that no 
perſons aliens not being naturalized can 
hold lands; ſo that / the right of con- 
queſt, agreeably to Mr. Lothbiniere's own 
idea, for want of owners domiciled at the 
time of the conqueſt, theſe eſtates may be 
underſtood in point of law to be fallen to 
the crown in ſovereignty. 


P 3 | As 


1 24 
As it is of the higheſt een tn 
your Majeſty's government, to underſtand 
perfectly the nature of all the eecleſiaſtical 
foundations in Canada, I cannot diſmiſs 
the ſubject of the Seminarians of Sulpice . 
Without obſerving, that in the ſeveral dio+ 
ceſes of France there are ſeminaries for the 
education of poor ſcholars, to to ſupply the 
parochial clergy *: that theſe ſeminaries are 
under the guidance of the reſpective Dio- 
celan, who. commits the adminiſtration of 
them to ſecular or regular communities; 
that where chere are monaſteries which 
appear not to anſwer the pufpoſes of their 
x foundation, the biſhops in France have 2 
power, by a formal proceeding, to ſuppreſs 
them, and to endow the ſeminaries with 
their revenues and eſtates. The commu- 
| 1 of congregations, as the canon lam 


* AF rench other of e ſays, that 
cardinal Pole, in the ſixteenth century, archbiſhop 
of Canterbury, directed ſeminaries of this kind to be 
erected in England: as it appears by ſome of his | 
conſtitutions or decrees made i in 15 56 for the refor- 
von © of the church, 


calls 
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calis them, in France, are of ſecular or re- 
gular prieſts, formed of different houſes 
which have their particular heads or ſupe- 
;riors, but which congregations are under 
the government of their ſuperior- general: 
ſuch are, according to Denyſart, being the 
ſecular congregations, the prieſts of the 
Otratory, thoſe of the Chriſtian Doctrine, of 

the Miſſion, of the ſeminary of St. Sulpice, 
or pariſh prieſts of Paris: n eee 
and others. | 


There are alſo. mod iy congregations. 
"The difference between the regular and, 
| ſecular congregations. is, that the ſeculars 
live in common, without vows, under the 
authority of the dioceſan biſhop. The 
others are religious profeſſed, with vows 
of ſtability in the ſame domicil, and diving 
in common under the authority of their 
particular head or ſuperior, and under the 
rules of their founder as approved: by the 
head of the church, and confirmed by the 
civil power, which gives to ſuch incor- 
: OS bodies a legal eſſence. Of courſe, 
45344 P 4 the 
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the. archbiſhop of Paris muſt have the 
direction of the ſeminary of St. Sul pice, 
22 its dependencies in Canada. 2 


It muſt be obferend farther, that by POR 
eccleſiaſtical law of France, no congrega- 
tions can alienate or transfer their eſtates and 
effects; nor can ſuch ſocieties, from the 
nature of them, be diviſible, ſo as that one 
part of the ſame congregation can tranſ-. 
fer to another. It is eaſy then to judge 
whether ſuch transfer has been really made, 
as Mr. Lothbiniere repreſents, and where 
| the property of the eſtates of the Sulpicians | 
| in Canada 1 18 centered at this inſtant. 


= regard to. the title of the eſtates of 

the Jeſuits, there is annexed to this report 
a ſketch of a former. one in deliberation, 
drawn up in a very full manner, by par- 
ticular direction in the time of Mr. Gren- 
ville's adminiſtration, | May 12th, 1765 ; 
but upon a change of adminiſtration ſoon 
after, and of the other law officers of your. 
Ma jeſty,' to whom it was referred jointly 


with 
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with the — no report was 


* te, 1 it may be . fos 
an act of parliament to declare that all 
grants, transfers, hypothecations, convey- 
ances of any kind, made by ſuch reli- 
gious communities as were not domiciled 
in Canada at the time of the reſpective ca- 
pitulations, to any perſon or perſons in the 
interval between the capitulation and the 
treaty of Paris, or ſince that time, are 
po facto null and void. 


- Farther | it may be enacted, that the pay- 
ment of al] tenths, dues, rents, and profits, 
of whatſoever kind, heretofore paid for the 
account or -benefit of any religious order, 
of whatſoever denomination, or general, 
eccleſiaſtical perſon, prelate, or pontif or 
potentate, not domiciled in the ſaid colony at 
the time of the capitulation, ſhall henceforth 
ceaſe and determine; and that all perſons 
reſident in-the faid province, whether ec- 
clefiaſtical or lay, ſhall be expreſſedly pro- 

r 
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| Kibited from paying or remitting the e 
for ſuch purpoſes, under the penalty of 
treble value, and full coſts, upon convic- 
tion, to any perſon who ſhall inform: 
cute, at the expence of the crown, upon 
ſuch information, or ex officio,  in- the 
court of King's Bench in the ſaid province. 
But as it may be difficult to prove ſuch 
payment or remitting, it may be enacted, 
that any perſons who ſhall have received 
moneys far ſuch purpoſe, may lawfully 
keep and apply the dame at their diſcre- - 
| tion, to any charitable, or public purpoſes, 
for the benefit of the province; and that 
all truſts, contrary to the letter or ſpirit of 


ae acts, ſhall be null and vad. 


For the encouragement of induſity, 1 
may be enacted, that no days ſhall be 
kept holy, nor ſhall the people be pro- 
Hhibited by the eccleſiaſtical ſuperin- 
tendant or. prieſts, from working for the 
, ſupport, of themſelves and families, ex- 
cept n. ( as-day, and Good» 

| Friday ; 
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Friday; and that all other feaſts, holy-days, 
or faſts ſhall, be aboliſhed, except. it ſhall 
be otherwiſe ordered by the governor of 
the province, in the nature of his Majeſty's 
proclamation; and that if the ſaid ſuper- 
intendant, or any prieſt, ſhall prohibit as 
above, or ſhall enjoin feaſts, holy- days, 
or aſts, other than as above, he or they 
ſhall ſuffer impriſonment for ten days, and 
pay five pounds and full coſts of ſuit, to 
any perſon who ſhall ſue for the ſame ! in 
the court of King's Bench. 


_ "_ may be proper that the twentieth ar- 
ticle of the board of trade ſhould be con- 
firmed ; in as much as it correſponds. with 
the decency preſcribed by the anſwer to the 
fixth Article of the capitulation of Quebec: 

and all proceſſions of pomp and parade 
ſhould be prohibited, as againſt the 8 
of the realm. 


It would be happy for the fick if the 
hoſt were not to be carried to their houſes 
and beds, to diſturb them by a croud of 
oc nga as is uſual: and this deſerves re- 
| gulation 
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gulation as an article of police, as well as of 
religion” .and humanity to the ſick and 
expiring; ; beſides, that this practice, by a 
croud bringing back the hoſt; is an effee- 
_ tual means of ſpreading the fmall-pox, and 
other  peſtilential diſorders in the co- 
Jony. The conſequences of a biſhop!s 
marching through the ſtreets in de 
want TNG N 1 Mo! Ter 
6] 

For compoſing the minds and 8 
the eflabliſhed Roman catholic clergy of 
the province, it ſeems proper that the 
tithes, in the manner as uſually taken, 
- ſhould be confirmed to the ſecular clergy, 
in the manner hereafter to be ſet forth; 
and that all tithes paid pm any tithes are 

paid) to the religious houſes, which houſes 
ſhall be ſuppreſſed, ſhall be granted to the 
reſpective landholders of whom ſuch 
tithes are taken; which meaſure would 
greatly engage them, to ſupport the 
new government and eſtabliſhment. If it 


ſhould be thought proper to reſerve the ſe- 
miger x. of Montreal out of the general diſ- 
poſition 


— 
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poſition of the revenues of the religious 
houſes; it might be done with the follow 
ing view, that the revenues of the ſaid 
ſeminary being veſted in your Majeſty, 
the tithes and eccleſiaſtical dues and eſtates, 
(not otherwiſe: being applied by your Ma- 
jeſty's pleaſure) belonging heretofore to 
the ſaid ſeminary, il ſhall be applied to ſupport 
ſuch perſons in the faid ſeminary as your 
Majeſty ſhall from time to time think pro- 
per to give Ticence to be admitted therein, 
and for the maintenance of profeſſors i in 
the ſeveral ſciences, to be appointed by 
your Majeſty; , reſerving always to your | 
Majeſty and your heirs, your royal preroga- 
tive to viſit the ſaid ſeminary of Montreal, 

by your commiſſioner, or commillioners, 
under your ſignet and fig ign manual, and to 
give or repeal, from time to time, ſuch fta- 
tutes and regulations as your Majeſty in 
your great wifdom may think neceſſary 
for the direction of the ſaid ſeminary : and 
to remove and diſpoſe of the head and 
members of the ſaid ſeminary at your Ma- 
jeſty's pleaſure. POTTY 


— 


It may pe per to prohibit that arty 
ſchools ſhall be ſet up, or that any perſony 
either lay or eccleſiaſtical - of the per- 
ſuaſion of the Romiſh church, ſhall pre- 
ſume to teach publicly, or read lectures 
in any ſchoal, without licence from . 
| Lebe Py On nag, , att 
It 5s lated that the patronage. of i 9 
twelve pariſh churches and | benefices in the 
province, out of an hundred and twenty- 
eight, or thereabouts, is in the poſleſhon 
of ſeigneurs, and that the reſt | were in the 
collation of the biſhop of Quebec. , This 
fact is not quite clear, for i in 1743 Charle- 
voix ſays, that the livings in all the iſland 
of Montreal and its dependencies, were in 
the gift of the ſeminaries of St. Sulpice. Tt 
might be proper to declare that the patron- 
age of all the eccleſiaſtical benefices here- 
tofore in the gift of any eccleſiaſtical per- 
ſons, or prelate, are by right of ſove- 
reignty veſted in your Majeſty; and that 
| your Majeſty hath a right to grant the ſaid 
. and power of preſenting to your 


Majeſty's 
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Majeſty's governor, chief Juſtice, or any 
other ſubjed, lay or eceleliaftical, as your 


Majefty i in your royal Wo ry hal ee 
meet „e time to UNE. 


Before this Ades er the eccleſiaſtical 
effabliſhment of the province is diſmiſſed, it 
may be proper to take ſome little notice of 
the regard which the religion of the domi- 
nant power has a right i in common deco- 
rum, and in the eyes of all ap; toclaim 
Up the 1 new en., 4 


f 


The Englic ng ** while 
jus largeſt ſeigniories are got into their 
hands, and more are getting daily, think 
it hard that they ſhould pay tithes to 
Popiſh clergy : ſome of the Popiſh ſeig- 
neurs are as little delighted with it. It is 
however juſt, that che parochial clergy 
ſhould have their dues. The former, the 
Britiſh: Proteſtant ſettlers, are unrea- 
fonable to complain of paying tithes; 
" becauſe it is indifferent in point of juſtice 
to whom they pay, as they make purchaſes 
| of 
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of eſtates with, that ciyil burthen upon 
them, which, may remain or not, as the 
grant of tithes i 18 reſerved i to your Majeſty's 
pleaſure by the capitulation. If tithes 
therefore were to be taken away from the 
clergy, yet they would belong either in na- 
tural equity to the ſeigneurs, who gave the 
glebe, endowed and built the churches, to- 
gether with the pariſhioners, or to the 
crown, as to the ſeigneur paramount, the | 
heirs. of thoſe ſeigneurs and pariſhioners, 
who perſonally contributed, not being 
known. Upon the whole, when I ff peak 
of tithes as/ due to the Popiſh clergy from 
Proteſtant landholders, I mean only præ- 
dial tithes, as ariſing from land, not per- 
ſonal tithes, from which I un _ 

"ought to be excepted.” Fo Tg ang 
The gens de maine morte, or yell 
orders cannot complain that any injuſtice 
is done to them perſonally, by ſuffering the 
"eſtates of the ſaid ecclefiaftics, as corporate 
bodies, to die away with them: as they by 
vow can have no ſucceſſors of their bodies, ſo 
3 an, 
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your Majeſty is their right and lawful 
heir, who by your royal protection are 
their real father, and by the increaſe of 
their penſions, will be their moſt bene- 
ficial patron, 


It appears to be policy to make the 
parochial clergy happier, if poſſible, than 
they uſed to be under the French ſyſ- 
tem: to take away nothing, but to 
give them more, as individuals, under 
| an Engliſh one. No method appears more 

likely to anſwer all theſe purpoſes, and to 
create. a dependence on your Majeſty's, 
government, than a plan which follows 
hereafter, and which has been propoſed with 
great juſtice, wiſdom, and ſagacity, in 
reſpec to the collecting of tithes as a part 
of the public receipt of the province. 


It is a miſtake to ſuppoſe that tithes 


were recoverable in the eccleſiaſtical court 
In the province. Tithes are due of civil 
right i in Francs, and fo all their lawyers 
Tk hold, 
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hold. There are dimes infeodees, viz, 
tithes impropriated 1 and. annexed 4 to lay | 
liefs. according to Denyſart, and alhithe 
caſes! quoted by him were determined in 
the grand Conſeil, or Parlement. By. the 
laws of France, the manner and propor- 


tion of "tithe depend entirely upon the 
uſage: of the place. A ſtrict tenth of the 
fraits of thetarth'in kind is never taken. 
But it no Were exceeds a twelfth part: 
and commonly (upon the authority of a 
great French lawyer, 'Monfieur Ferriere), 
a twentieth, or 4 renty- fourth part is 
only taken in Old France: an inſtance of 
great moderation and prudence. In Ca- | 
nada a twenty-ſixth part of the fruits of 

the earth vonly taken; after being threſhed N 
and carried into the gratlary, by artet of | 


the ſuperior eouncil of New France, Sep- 


tember 1667 *. This arret ſhews thar tithes 


in Canada were determined 1 in 80 5 
ee e 


FE, 4 1 | : * : i 
4.4 420 8 4 198 EN... „ : d * 
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vide Charles bia, bs * viii. p. 341. TT 
160 | - It 
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louis certain, / that in the- preſent ſtate 
| bf things the Popiſh<clergy hold their tithes 


upon a very: uncertain · bottom. They do 


not attempt to demand them of the Pro- 
taſtant landkolders: many of - the-Popiſh 


landholders refuſe to pay them The Eng- 
lih lawyers have been of opinion, that 
they are not recoverable by law; upon 
this ground, : that the twenty- ſoventh· ar- 
ticle of, the. ccapitulation - exprefledly; re- 
ſerved the hole of this ſubject to your 


Majeſty's pleaſure. As tithes fand churh 
rates were recoverable before the intendant ; 


of the province during the French govern- 
ment it is therxforo ptopoſed chat it ſhall be 
enacted, that all pariſii rates for repairing 
the church and church- yards, ſhall be 
levied bn the inhabitants,” and retoverable 
by the churchwardells by an action in the 
civil courts; and that all prædial tithes ſhall 
| be paid by the occupiers of lands; and 


be taken as heretofore; and bé retover- 
able by action before your Majeſty's chief 
| As * that the ſame ſhall be paid 


Q 2 to, 
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to, and taken by the receiver-general of 
your Majeſty, who may have power to let 
the fame for 4 term of three years to the 
beſt bidder; and that the amount ſhall be 


afterwards diſtributed in equal proportions, 


and ſhall be for the benefit (not of Pro- 


teſtant'clergy only, which is the objection 
made to this regulation) but of the Romiſh 


clergy of the reſpective pariſhes as now 


ſettled,” or who ſhall, with the conſent of 
the greateſt part of their pariſhioners, con- 


- form 30 the doctrines of the church of | 
England, or to be applied in ſuch manner, 


and for ſuch uſes as your Majeſty, in your 
great wiſdom, ſhall judge from time to 


te to be ee. 


.- 


1 > not conceive that there i is any "ſs 


35 tor referring * cauſes of tithes to the go- 
| vernor and council in the firſt inſtance, 
| whether merely for, the ſake of imitating 


the N in England, or for 1 other 


2K 


” - : , ” 
57415 * 1 


* Vide lleber geen Report, 
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. becauſe the chief juſtice and a 
Canadian jury will ſettle the matter of 
uſage in as good a way as any other civil 
right or property, and /aymen as well as 
eccleſiaſtics are equally concerned. If it 
is thought that the governor and council 
may favour the clergy againſt the laity, 
to eaſe themſelves in governing the latter, 
it will certainly be at the hazard of diſ- 
obliging all the ſeigneurs and landholders. 
I do not therefore conceive either the juſ- 
tice or policy of altering the mode of 
ſuing for tithes, or rights of patronage, 
in any other way than as for all other 
property, without diſtinction of any order 
of men. As it would elevate the conſe- 
quence of the ſeigneurs, if it were pro- 
poſed to behead them when criminals, ſo 
it would raiſe the pride and importance of 
the Popiſh clergy that their cauſes for tem- 
Poral property ſhould be privileged in the 
mode of purſuing them, beyond that of 
the firſt lay Canadian ſeigneur. I have 
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another objection to this reference, (as if is 
propoſed to be, not only of cauſes of 
tithes, but of preſentations) in- the firſt in- 
ſtance” to your "Majeſty" s governor and 


| council; becauſe if the governor has 45 8080 | 


age' in right of your Majeſty, he be then 
Will ſit as judge i in caſes of © his own joe 
Mtn, ave wan 


©. 


n W in W of * board 
of tratle for the eſtabliſhment of eocle- 
ſtaſtieal- affairs in the province of Quebec, 
Fo RA indiferiminately the revenue of all 

the; religious communities. for Proteſtant 
een and that the churches ſhould be 
alternately in uſe between the Proteſtant 
and Popiſh clergy. The firſt regulations, 
it theſe revenues are · veſteil in the erown 


agreeably to the former Propoſitions for 


the purpoſes: of religion · and learning, will 
be left in the execution to your Majeſty's 


royal pleaſure. The latter regulation, it 
; i conceived, Would be a ſource of gveat 
diſcontent and animoſity, and as fatal as 


„„ 
in che ſame” cafe,” in modern hiſtory, the 
alternate uſe of churches was at Thorne in 
Poland, and which occaſioned ſo much 
blood to be ſpilt. But if any churclies 
were to be reſerved; and apprepriated al- 
ternately for the ſervice of the chureh of 
England, it ought to be the cathedral of 
Quebec, the churches at Montreal, and 
Three-Rivers; the monies Which have 
been raiſed by contribution, and expended 
in the repairs of the cathedral, being re- 
ſtored at the expence of government ta 
the original contributors. This appropri- 
ation Would be agreeable to your 'Majelfly's 
-mihdite' to the goberttör, to coflatè Ahl 
admit Mr. Montmölkim to the palit chitfth 
of Quebéc, which T Utiderſtand Has never 
been e<mplied wWitn. wo 'ridre mandates 
of this ſurtie ſort in tlie cn ſes of very ptoper 
French elergymen, one & native of (Anada, 
che other of Old France, have not been 
complied with; the facts relative to whith 
are fully ſtated in the printed Collection of 


W any geen * 
Q 4 | Indeed 


—_— — 
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Indeed if it could be practicable without 
diſorder, in ſome future time, whenever the 
number of Proteſtants ſhall be conſider- 
able in any pariſn, that an alternate uſe 
of charches ſhould be permitted by the go- 
vernbr,: on petition of a certain number 
of Proteſtants, it would tend to take 
away by degrees that ſeparation and idea 
of abhorrence which is politically culti- 
vated-by the preachers of the Romiſh reli- 
gion: between the — and the - ho 
nere torwantt oft 4 80 
-11q070q8: £151 chene 

2 Ib. is, J ona to — * — 
Jeſuits, have remained quiet in the pro- 
vince . The fact charged upon a- Jeſuit, 
Father le Franc, hy Louis Lothbinere a 


prieſt, of lately preaching publicly, and 


on the ninth of March. laſt, in the church 
af the) Jeſuits, in Lant, chat «whoſoever; 
amang the Roman-catholics, have any cunnec- 


— by thtcharch and dme for 


er, deſer ves to be * 


TY into 
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into by the King's law officers of the pro- 
vince ; becauſe it is contrary to the peace of 
the colony and the realm. A like fact and 
doctrine is reported of Father Floquet, a 
very zealous Jeſuit, and famous preacher 
at Montreal. The truth of theſe facts is 
made too probable by the refuſal of burial 
of Proteſtants, which is not to be doubt- 


By che canon eccleſiaſtical law, as well 
of the Romiſn as of the Proteſtant churches, 
every pariſhioner and inhabitant, of com- 
mon right is intitled to a place of burial in 
the church of the pariſh; and in France heis 
ſo by the civil laws of the realm, unleſs. the 
party (as a convict) lays under interdict or 
excommunication,. by. ſentence. of ſome 
competent juriſdiction; and this as being 
in pænam, perſonally, as a penalty of no- 
toriety and legal publicity. This law of 
the civil courts of France, and of the Gal- 
lican church, is directly in oppoſition to 
the doctrine of the fourth council of La- 


11600 teran 
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qeran, 127 5, f Mnnsent- the III. Whieky 
genountes (in cthainceaſts of omiſſion of 
confetivn,/ and of other eceleſlaſtieal ce- 
fenonzed) in terdietien, excommunication, 
and depr raren of ſepulture % falle, 
Hithbüte amy fbtm ef trial. Thel femiätrlks 
made by Benyſart upon the feaſbns of tlie 
Wſpolitivng-of this canon not being fol- 
lowed in France are perfectly juſt; vix. 
that no Juch . laws can be executed, 
wm they' 28 annbuncel 'by "the 2 
ge; Gap, "fo Permit "exttiition with= 
att Neutenle, "would 'Be a ite ument of 
"the "moſt © Powerful © and unjuſt oppreſſion. 
 Eolledtion de 'Deciſiotis, vol. iv. p. Fr r, 
The allowing "the "right "of /epultirre, Hys 
the "atiie celebrate lawyer, wore Fogartel 
y the Rearhent Uhemſtlves Us "the ity of all 
VJumun Bill's und Tur "the "Hof actefable 
Hime wth n than "coll Commit "was 75 
vet burial # the dead. This refuſal 
therefore of che clergy in the colony to 
permit the burials of tlie Proteſtant itfhas 
e native born French or Engliſh fet- 
a tlers, 
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Hers, ear ably have ariſen-from | the! ſame 
geteſtable doctrines; and ' this general re- 
fuſal ĩs:a circumſtantiab proofi of the: truth 
of ſuehl facts as have been mentioned, wdd 
of ſome wery undue uſcoftectleſiaſticaban- 
thority ha dingt been) made in the province, 
againſt the peace and diguity of your Ma- 
jeſty. For the refuſal:oan go on no other 
ground, than the keeping up the preju- 
Alices · of the moſt bigotted Roman catholic 
fubjects, that thoſe who approach near 
Proteſtant bodies, living or dead, are con- 
temmed to -perdition*: and that your 
Majefty and all your kingdoms ſtill re- 
main under he interdict and excommu- 
nication, ipſo facto, of the ſer of Ronie, 
as denouneed'by, Pope Pius, agairſft- theſe 
realms and their Tovereign, your Ma- 

Jefty”'s -pretleceffor, Quren Elizabeth,” of 
glorious memory. There can be no doubt 
of the truth of the fact of the refuſal of 
burial-to Proteſtant ſubjects, upon the evi- 
dence of Mr, Mareres, and of Monſ. Loch- 
biniere, who undertakes the defence of it, 


Art. XIV. in anſwer to him. 
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It is ſubmitted, if any thing ſhould be 
after concerning a Proteſtant eſtabliſhment, 
that Proteſtant churches ſhall be built and 
endowed, either out of thoſe revenues 
_ - ariſing from the diſſolution of religious 
| houſes, or by money to be granted by par- 
nament for that purpoſe, or duties to be 
taid on the purchaſe of lands by Britiſh er. 
eee GG 1 or 1 _ 
— mode. 
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-, Chaplain to, * garriſon at 
— le dell? 
, Third. Purich-minifter at Quebec, 20%. 
1 Pariſh miniſter for the town of 
_"Three-Rivers, 1001, - | 9 
Fifth. Pari miniſter at Montreal, held | 
at preſent with the * of the 
garriſon. 5 62 | FU EY 
| 55. | The 
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The chaplains of the four regiments do 
not attend them; the conſequence of 
which is, that the common men become 


almoſt immediately converts to the Ro- 
miſh religion. 


As non-relidence of the clergy in all the 
Britiſh colonies has become a matter of 
very juſt and ſerious complaint, and ſeems 
at preſent to be without a remedy, it would 
be neceſſary to enforce reſidence within the 
diſtrict: and that no eccleſiaſtic, being 
beneficed, either Proteſtant or Roman ca- 
tholic, ſhall go out of the province of Que- 
beo, or of any of your Majeſty's colonies 
in America, without licence of the gover- 
nor; and giving fecurity to return without 
exceeding twelve calendar months, and on 
pain of forfeiture of his benefice. It may 
be proper that the falary of the miniſter, of 
Quebec, as the capital of the province, be 
made Soo I. a year. That at Montreal 
300 l. That at the Three-Rivers 200 l. 
The chaplains of the garriſon at Quebee 
and Montreal 1 5ol. each. And that no 


perſon, 


- Ha 

perſon; aſter Mi. De Lille, ſhall hold more 
than: one: eecleſiaſtital :prefermentꝰ t under 
any denomination. And that the chaps 
laidis of: the ſoverab regiments ſhall attend 
them, in failure whereof, that others ſhall 
be . in their room by the N 
waxy a = 3 2 Gs 
@r png has dk; any "We end; juy 
or eecleſiaſtitral perſon, ſhall offer to take 
the oaths of abjuration in any chapel br 
Proteſtant church of the garriſon or pro- 
vince, no perſon [ſhall Trefule' or hinder 
him therein, nor refuſe to admit or put 
an perſon into poſſeſſion of any churchor 
| benefice, ta which y qur Majeſty, ort 
repreſentative, ſhall; by right of patronage 
| preſent, under Os of. ple . 


Þ 1 agree to the Were LY that no ſlate 


has been overturned by toleration ; becauſe | 
i all ſtates which are - undivided, the 
greater number tolerates the leſs. Hither- 
to, ſince the conqueſt, the Roman catho- | 

| lie 


„* 
89 
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Britain at, ſuck. a. diſtance, only telerates 
the. Proteſtant; becauſe the poſſeffors..of 
the. former ſyſtem. are prodigiouſſy . ſupe- 

rior, in number; which: nothing · can. leſſeꝶ 
but the removing. their ignolance, by · the 
introduction of learning and commegce, and 
removing ecaleſiaſtical. foreign. authority 
by, endeavouring . to extirpate, not. men, 
but. opinions, by, a mqdified toleration, 
and to lay. a foundation for the churchiof 
Canada to reform. itſei by degrees: which 


is all that can be done, ok., ought to bey at- 
tempted. | 4 the 


I cannqat ſee any reaſon why the ſubject 
of. :theſe'. modifications of the exerciſe of 


the Romiſhrreligion,: whieh involve great 
conſtitutional queſtions of. the law. of. the 
realm, and of your Majeſty's ſupremacy, 
ſhould be referred * to any legiſlative bo- 
dy of the province, part, of Hh im are proc 
poſed to be We catholics,,, * nete da 


— 


— 


. 8 8 
a Brit- 
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a Britiſh parliament. I cannot conceive 
but that this mode of proceeding would be 


liable to the greateſt obſtructions, uncertain- 


ty, and diſſenſions. The ſettling the laws f 


property and the courts of juſtice is adviſed 


to be referred to your Majeſty's great coun- 


cil in parliament z I cannot therefore un- 


derſtand the diſtinction, nor the propriety of 
the meaſures of carrying elſewhere the 
queſtions in reſpect to religious perſons 


and their property, which is mixed _ 


the laity and lay concerns. 


Whenever the ſeveral acts of r pas | 
ſhall paſs, a proclamation ſhould iſſue, 
penned with the greateſt care, agreeably to 


the tenor of ' thoſe acts, that the altera- 


tions and additions of the laws of this c- 


n eg 


are 


lam of opinion that the Jeſuits ſhould 
be ſent immediately out of the province; be- 
cauſe I do moſt truly concur in * opinion 


— — — 1 — „ 


golicitor- general's report. * 
10 that 
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that it is ĩimpoſſible, the facts charged being 
out of the queſtion, that they ſhould ever be 
ſyſtemartcally . friends to Great Britain, 
and your Majeſty's ſucceſſion; nor are they 
any where agreeable to the ſecular Romiſh 
clergy, with whoſe rights in the greatly 
intereſting and public points of confeſſion 
and education they manifeſtly interfere. 


Laſtly, The ſeveral acts of parliament 
relating to the ſaid province, which ſhall 
be made, and all ſtanding or future 
orders of the governor and council, and. 
all other new regulations whatſoever, which 
are to have the force of laws, ought to be 
| printed in the French and Engliſh lan- 
guage,: and be put into a book in every 
pariſh church in the province, being / firſt 
read in full congregation, and once in 
every year, by the miniſter thereof; and 
kept by him and the churchwardens, as a 
record of the pariſh, for the uſe; of the 
| pariſhioners; ; in order for the better avoid- 
R ing 
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eee and that no perſon may pre- 
— 4 io the law, and that the 
4 f may not be kept ſecret, 
as to intrap innocent and well meaning 
| _—_ and bring their loyalty into queſ- 
= ee otherwiſe to leave them without | 
—— aty and confidence in the laws 
| - ng their perſons and properti 
w ich confidence it the only tie of civil * 


- | faithfully laid before ye 
| 22 men, every circumſtance 
which occurred to my mind, upon the 


. whole ſuhject, in the 
| extant as referr 
2 EE ON ow 


—_ general view before egen 
min ping — 
y be purſued in the whole, or by 
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de 
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be conſiſtent with the qonſtitutional forms 
and ſpirit of the reſt of your Majeſty's go- 
vernment, and the laws, uſages, and policy 
thereof, In what way the executive powers 
ſhall de exerted by your Majeſty upon 
this occaſion, ſeems to be the proper pro- 
vince of your Majeſty's judges of the com- 
mon law of the land to adviſe, The oper- 
ation of the treaty of Paris and capitula- 
tions by the principles of the civil law, 
and of nations, the nature of the eecleſiaſ- 
tical rules, and foundations, the canon and 
common laws of France, and the prero- 
gative of that crown exerciſed in regard to 
all eccleſiaſtical perſons and their property, 
are parts of the general ſubject which 
it became me in my place in a particular 
manner to enlarge upon. The leading le- 
giſlative principles, the actual ſtate of the 
colony, the courts of judicature, the local 
law of the province, and the revenue, and 
the ſeparate articles of the projects of the 
doard of trade, have been minutely entered 
into. I ſenſibly feel, in a long courſe of 

Ez 7 elk. 
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office, the weight of ſuch ample references 
concerning queſtions, in which law and po- 
licy are inſeparably blended ; too exten- 
ſive for the leiſure and capacity of any one 
man, and too hazardous for the prudence | 
of moſt men. My particular duty to your 
Majeſty has now, as always, overcome every 
private conſideration; and I had rather err 
in ſtrictly diſcharging my truſt, than nat 
to have attempted to think right, or hav- 
ing thought wrong, not to acknowlege my 
errors and correct them. Too many diſ- 
cuſſions cannot be entered into upon ſuch 
a ſubject, with courage and ſincerity, for 
the juſtification of your Majeſty's ſervants, 
the ſafety of the colany, and the intereſts 
of the realm. If in the private line of | 
5 life it is ſo hard to ſay what is the ſu- 
preme good of any ſingle being, how 
much more difficult is it to aſcertain 
{which your Majeſty's law ſervants are 

now called upon to do, in forming a code of 
laws) the higheſt degree of political good 


ta 
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to mankind, in the aggregate of any civil 
aſſociation? To aid your Majeſty's ar- 
dent wiſhes for the utmoſt happineſs of 
your ſubjects, muſt be eſteemed the moſt 
honourable of labours; and although little 
is done by the wiſdom of men, and by re- 
fined reflections, in fixing the fate of king- 
doms, ever liable to thoſe concuſſions in 
hiſtory which give their forms and force 
to various governments, yet I am convine- 
ed, from the feelings of my own. mind, 
that the political and legal conſtitution 
which your Majeſty in your great wiſ- 
dom ſhall give to the colony of Canada, 
will be the probable foundation of - 4 
great empire in future times, when this 
iſland of Britain, by inteſtine diſſenſions, 
or the invaſion of foreign enemies, ſhall 
ceaſe to have its weight in the ſcale of 
Europe. 


Moſt humbly-ſubmitting the whole mat- 
ter, in which your Majeſty's perſonal 
R 3 | glory 
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APPENDTIY. 
NUMBER tk = 
Letter to the Attorney and Solicitors 


general e, upon a ſecond reference f of the 
caſe of the Jeſuits in Canada. 


To the Attorney and Solicitor-General. 


Doctors Commons, May 18th, 136g. 
GENTLEMEN, 


Have the honour to tranſmit to you 

two references made to us by his Ma- 
Jeſty's command: and in order to fave 
time, engaged as you are in ſo great a 
variety of buſineſs, I take the liberty of 
ſending you ſome few obſervations on the 
ſecond reference, it being expected that 


„ 


— 


Mr. Norton, and Mr. De Grey, 
+ By the right honourable the earl of Halifax, 
his Majeſty's principal ſecretary of ſtate; a copy - 
of an arret of the parliament of Paris having been 
obtained, 


R 4 our 


"Be: 


„ 
our report ſhould be very full on this ſub- 
jet; and which report will be circulated 
wherever the ſociety exiſts. I will make 
any day or place agreeable to me, to ſettle 
our report, which will beſt ſuit yourſelves, 
if you will fix it together, and favour me 
with notice a few days before. 


In order to anſwer fully the purpoſe of 
the reference, I apprehend it is neceſſary 
to · enter into a detail, and to keep the in- 


n of che . — in view. 


10 anforer to the queſtions 


V. hat 1 is veſted in the communities 
or r ſocieties of Jeſuits, which they occupy in 
houſes or lands in Canada? | | 
Whether they could, without powers from 

tie father-general or ſuperior, before the 
expiration of the eighteen months allowed for 
tlie ſale of eftates under the treaty of Paris, 
— Wa now can make a good title thereto ? 

And whether the general vr fupertor, | 

refiding at Rome, and never having been in 


Canada, could have given, and now' can 
5 8 tue 7 
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give, powers to male a legal title for the ſale 
of fuch poſſeſſions? 0 |, 


I beg leave to obſerve, that, beſides the | 
Jeſuits of the leſs Obſervance, who are to 
be found in every part of the world, con- 
cealed agents of the ſcciety, laymen as 
well as prieſts, perſons who have been 
married as well as thoſe who have never 
married, and of all conditions and employ- 
ments of life, (the whole order amounting 

to twenty thouſand men in the year 1710, 
and ſince increaſed in proportion to the en- 
terpriſing genius of that ſociety in the courſe 
of half a century) the known communities 
of the Jeſuits in Canada are the mſions. | 


The miſſions are, properly ſpeaking, 
draughts from the houſes of the profeſſed; 

(agreeably to the plan of this order, 
founded by a military man on military 

principles) they are engaged by their fourth 
vow to go to any part of the world where 
the Pope, or their general ſhall ſend them, 


non petito viatico. The miſſions are ſo 
oe called 
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(ulled in their iiiftitute, in diſtinction to 
the houſes of the profeſſed, and from the 
houſes of the novieiats and colleges. The 
miſſions, like the profeſſed, are all under a 
yow of poverty, and mendicants by inſti- 
tution ; and as the profeſſed hold eſtates in 
truſt for the novieiats and colleges, and 
the reſt of the ſociety, having nothing 
for themſelves, otherwiſe than indirettly, 
(for they never beg notwithſtanding their 
inſtitute) ſo the miſſions, who are defach= 
ments from the profeſſed, hold eſtates in 
the ſame manner. If the eftates are dona- 
tions, then they are held fot ſuch uſes as 
the founders, by grant, gift, or deviſe, ſhalt 
have directed, and for fuck further uſes ar 
the father-general ſhall direct; inafmuch as 
all donations are conſtantly accepted by 
che order, and ratified by the general, with 
' this ſpecial ſalvo, commonly known and 
ſuppoſed to be acquieſced in by the donors 
or their repreſentatives, ita tamen ut in 
omnibus inſtituti ratis ſervetur. And if the 
eſtates are acquired by purchaſe out of the 
83 furplus 
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ſurplus of the funds defined ad libitum by 
the general for the ſupport of the colleges, 
or out of profits ariſing from commerce or 
perſonal induſtry, then the miſſions hold 
theſe eſtates for the benefit of the whole 
ſociety, whereſoever diſperſed over the 
whole world, but united under one ſove- 
reign head domiciled at Rome, whoſe 
power over his whole order being unli- 
mited, he is the fole proprietor, and, as it 
wete, the heart of the whole body, into 
which, and from which, alt property has 
a conſtant flux and refinx by a circulation 
of the ſyſtem in all its parts. 80 that the 
eſtates of the ſociety muſt be conſidered in 
the poſſeſſion of one man, the general of 
the order ; who is always by birth an Ita- 
lian, an actual ſubject eccleſiaſtical and 
evil of the Roman pontif; upon whom he 
acknowledges a kind of feudal dependence, 
rather than an implicit obedience, (the 
father-general having ſometimes teſiſted, 
and being in ſome reſpects independent, 
ev of papal authority) being in all other 

| relations 


— 
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relations an abſolute ſovereign over his 
own vaſſals, who are independent of every 
civil government under which they reſide 
to which they cannot be united in a civil | 
Hence by the nature of 1 their inſtitute, withe 
out ceaſing to be what their inſtitute makes 
| them, a diſtinct nation in the midſt of | 
nations, and an empire in the midi of 
empires. As all other regulars, according 
to the canon law, are ſervants- of their 
monaſtery, ſo the 1 of the ſociety 
of Jeſuits according to their inſtitute are 
the ſervants, or rather faves of their order; 
and according to the rule of law, by which 
quidguid acquiritur ſervo acquiritur domino, 
95 have no property of their on. 


It is remarkable, that the a (of which 
the province of France makes but a very 
ſmall part) has been only tolerated provi- 
fonally in that kingdom, and upon pro- 
bation of good behaviour, without ever 
having had any legal complete eſtablih- 
Ee as a © por of the eccleſiaſtical and civil | 


- 


. 
-- 
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© 
conſtitution of the realm. The general of 
the order has conſtantly refuſed” the con- 7 
difions of the original admiſſion made by 
the acts of the aſſembly at Poiſſy of the 
Gallican church, and has alſo refuſed the 
conditions of the re-admiſſion of the ſociety 
on the ſame terms after their expulſion, 
(which re-admiſſion was granted by the 
royal edict, in virtue of a treaty between 
the crown of France and the papal ſee) 
becauſe the terms of re- admi Non were radi- 
cally ſubver five of the Whole order. To the 
original acts of admiſſion all ſubſequent 
edicts in their favour have had a retroſpect. 
So that the arret of expulſion remained | 
always liable to execution ; and the mem- 
bers of the order were merely as inmates, 
occupants of houſes and lands in France, 
and in the extent of the dominions of that 
crown, ſubject to reſumption. 


From all theſe premiſes, it ſeems con- 
cluſive that the titles of the ſociety paſſed, 


eee with the dominions ceded to Great 
Britain, 
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Britain, (in which dominions thoſe poſ- 
ſeſſions were ſituated) attended with no 
better qualifications than thoſe titles had 
by the laws and conſtitution of the realm 
of France, previous to the conqueſt and 
ceſſion of. thoſe countries. But it ſeems 
further to be clear, that thoſe titles are 
now in a worſe condition ſince the conqueſt 
and ceſſion: for till that period they were 
only in abeyance, and ſuſpended upon a 
Principle of probationary toleration; but 
by virtue of the natural law of arms and 
conqueſt. of countries, confirmed by acts 
of the law of nations, by ſolemn 
ceffion and guaranty, the poſſeſſions. of 
the ſociety loſt of coutle all civil protection 
by the fate of war; but much more 
ſo by the only power, whoſe authority and 
| intervention could have preſerved: the pro- 
perty of theſe poſſeſſions to their ſuppoſed 
owners, having withdrawn its tolerance 
and protection, and deſerted them, as a de . 
rehd at the mercy and entirely free diſpo- 
N of the crown of Great Britain, by 
| making 
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making no proviſion in the articles of cef- 
ſion to ſerve the pretended rights of the com- 
munity of Jeſuits ; nor indeed of any other 
 ecclefiaflical community, which latter might 
have been under a more favourable view, 
having a civil being, and each houſe poſ- 
ſeſſing a ſeparate property, diſtinct from 
others of the ſame order ; whereas the order 
of Jeſuits, contrary to all other regulars, 
is one indrviſible order, aggregate indeed by 
its own inſtitute, but not incorporated by 
the laws of France ;/and the father-general 
never having been an inhabitant of Ca- 
nada, nor a ſubje& to the King of France, 
he could not retire and avail himſelf of the 
fourth article of the definitive treaty, nor 
tell his eſtates, nor withdraw his effects 
within the time limited. In a few words, 
the ſociety of Jeſuits had not and cannot 
have any eſtate in Canada, legally and 
completely veſted in them a? any time, and 
therefore could not, and cannot transfer 
the ſame before nor after the term of 
eighteen months, ſo as to make a good title 
; | NT 
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to purchaſers, - either with or without 
the powers or ratification of the father- 
general; who as he could not retire, ſo he 
cannot retain any poſſeſſions in Canada, 
ance the time limited for the {ales of 
eſtates there agreeably to the terms of the 
tteaty; becauſe he is a8 incapable of be- 
coming a Britiſh ſubject, as he was of 
being a French ſubject: nor can the indi- 
iduals af. the communities of the Jeſuits 
in Canada, take or transfer what the 
father- general cannot take or transfer; nor 

: can they, having but one common, ſtock 
in every part of the globe, hold immove- 
able poſſeſſions, to be applied for the joint 
benefit of thoſe communities hich are re- 
bdent. i in foreign ſtates; and which may 
become the enemies of his Majeſty 10 

his government, LS is 


* 


enge 


2 in poſeſſon ho'd . the Jame as, 
eule, fo ar tlie general, or WY the ie ole 


focety 
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| fociety of Pefuits, and in that caſe, 
whether ſuch muſt is not void in law ? 


what forfeitures is incurred thereby? and 
to whom ? 


54 3 to obſerye, that whoever the 
perſons are, who occupy the poſſeſſions 
in queſtion, they muſt be underſtood to 
hold the ſame as truſtees for the head and 
members of the one indiviſible ſociety, and 
political body of Jeſuits, of eccleſiaſtical 
and temporal union, forming, according to 
cheir inſtitute, one church and monarchical 
government, with territorial juriſdiction 
independent of all civil authorities under 
Which the members of the ſociety are oc- 
caſionally diſperſed, and without ability 
of domacil; that ſuch truſts are therefore, 
from the very nature of this inſtitution, 
inadmiſſible by the law of nations and of 
I civil governments; they are void both 
in law and in fact, becauſe there is no legal 
rate body civilly eſtabliſhed to take 
0 uſe but an alien ſovereign, and aliens 
r 8 | his 
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his ſubjects, who were and are utterly in- 
capable, by the very nature of their inſti- 
tute, of any civil exiſtence. The poſſeſ- 
ſions, therefore, of the ſociety of Jeſuits in 
Canada, in every view of the caſe, are 
lapſed to his Majeſty by right of conqueſt, 

and acquired ſovereignty ; by dereliction 
of the ſupreme power itſelf of whoſe good 
pleaſure theſe poſſeſhons were lately held, 
no proviſion having been made for them 
by it in the act of ceſſion; by the want of 
an original-complete title in a body inca- 


pable of legal taking, holding, and tranſ- 


fetring; by the nature of defective truſts 
founded upon ſuch defeQive titles; and by 
the non- compliance of the order, with the 
\provifional terms of their re-admiſſion, as 
probationary occupants, only pro tempore, 
into the dominions of France, domiciled 
in the perſon of their father-general at 
Rome, ſubject to the execution and effect 
of the arret which was paſſed by the ori- 
ginal tribunals for their expulſion in 1594, 
to which they are ſtill liable, for never hav- 
211 Ws ing - 
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ing obſerved, but openly rejected, the con- 
ditions of their firſt admiſſion, which are 
the conditions of the ſecond, and farther 
are liable, ipſo facto, whenever they ſhould 
be hurtful and dangerous to the reatm.” 


In anſwer to the laſt queſtion. | 


What will be the proper methods to be 
 Þurſued to diſcover ſuch truſts ? 


I conceive, with ſubmiſſion, wr! it ** 
be an effectual method to diſcover ſuch 
truſts, as well as a great benefit for the 
civil and eccleſiaſtical eſtabliſnment of the 
ceded colonies; if his Majeſty ſhould be 
pleaſed to order a general ſurvey of all 
eſtates in them to be made, and to eſtabliſh 
an office of regiſter and record, and for 
the authentic copying and enrollment of 
all title deeds, grants, and aſſignments of 
lands and houſes held in the provinces of 
Canada and Louiſianz; and to appoint | 
eommiſſioners to make ſuch a ſurvey, to 


* * and examine perſons and writings, 
i 8 2 and 


[ 266 ] 

and to 'tranſmit the records from year to 
year into the regiſtry of the high court of 
chancery of Great Britain, and to make a 
particular report to his Majeſty of the 
ſame, fo far as relates to lands, or houſes, 
poſſeſſed, now or late, by any religious com- 
munities, or perfons, or applied by any 
perſons for their benefit, and to diſcover 

all concealed truſts for any purpoſes pre- 


judicial to his 1 3 and the 
intereſts of his realm. | 


All which 1 oa, I 
have the honour to ſubmit to your * 
tions before we draw up our report: 
the inſtitute of the ſociety is ſo very ex- 
maordinary, and our deciſion upon theſe 
important points depends entirely on its 
nature, I have annexed extracts which are 
taken from indubitable authorities. You 
muſt. be. very ſenſible, that an air of an- 
ſwering upon ſo complicated a buſineſs in 


three lines, will not Kr. the purpoſe of 
the king's minil Ulters 
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fectly informed: and I ſhall not regret 
my particular trauble on this, or any other 
occaſion, if I have the ſatisfaction of your 
approbation in diminiſhing, in any de- 
gree, your ſhare of our joint labours, 
which are of much conſequence, in this caſe 
ee for his Majeſty's ſervice. 


1 W _ 
benen, 
wich great reſpod. 


. 


Jour moſt obedient 


humble nee 


JAMES MARRIOTT. 


" . TEE DT 


83 NUM 


NUMBER u. 


| Probe and Extract relating to the confti- 
|  eution of the Society of Feſuits, annexed 
to the Letter to the Attorney and Soli 


: cator- General. 


| (Oren the Jeſuits of the leſs ob- 

| ſervance, ſee the account taken by 
Eftienne Paſquier from a Jeſuit; Recher- 
ches de Paſquier *. The bull of Sixtus V. 
29th September 1587, gave the ſociety a 
power of ſetting up congregations in all 
their houſes, and in all places, locit ſub 
- gubernio ſocietatis exiſtentibus, and to con- 
nect and unite theſe congregations with 
the congregation at Rome, er primariæ 
Romane aggregandi. So that theſe im- 
_— Dan: of lay "ki form in 


— — 


* Tom, II. I. iii. c. 44. p. 1 in fin tom. 
II. 1. ü. leute n. p. 683. 


every 
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every kingdom but one body, having the. 
ſame ſpirit, intereſts, views and govern- 
ment, with the congregation at Rome. Vide: 
Inſtitutum ſocietatis Jeſu, auctoritate con- 
gregationis generalis XVIII. meliorem in 
ordinem digeſtum, auctum et recuſum 
Pragæ. Typis univerſitatis Carolo-Ferdi- 
nandæ in Collegio ſocietatis * ad 8. 
ere J 7 57. 


Faber x aa lays , that in 1 21 o, 
the ſociety had ſix hundred and twelve col- 
leges, three hundred and forty houſes of reſi- 
dence, fifty · nine noviciats, two hundred miſ- 
ſons, twenty-four houſes of profeſſed: the 
whole divided into thirty-ſeven provinces. 
The extent of theſe thitty- ſeven provinces, 

or territories of the ſociety, may be judged 
of from the conſideration that all, France 
forms but five; which are called the pro- 
vinces of France, Champagne, Guienne, 


i. hy 2 * 


— 


5 


'*. Hiſtoire de la Societe, p. 967. 
84 Thou- 
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Thoulouſe, and Lyons. The miſſions are 
attached to ſome one of theſe provinces, or 
make themſelves ſeparate miſſions. Ac - 
cording to father Jouvency, the number of 
the Jeſuits of the four claſſes was in the 
year 1210, on. their own liſt, nineteen. 
thouſand, nine hundred and ninety-eight. 


It is eaſy to judge from the enterpriſing 


ſpirit of the ſociety, how much that num 
ber muſt have increaſed in fifty-five years 
es The four claſſes are as follow: 
firſt; the profeſſed, called by their conſtitu- 
tion ſocietas profeſſa; ſecond, the coadju- 
tors; third, the ſcholars, ſtudents, and ap- 
Hibred ſcholaſtics ; fourth, all thoſe who, 
without being of the three former claſſes, 
have'taken a refolution to live and die in 
the ſociety, and are in probation tin. it ſhall 
be decided into which of the three other 
| clafſes they ſhall be admitted - * 


5 
8 0 1 yy * cy 
=O TION —ͤ— — 


| Ind. Soe, el. 18. OE part, v. 


C. I. in declar, y, * ky Exam, gen. c. i. 
R,'Þ, & Wh: * 
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The houſes of reſidence, which are three 
hundred and forty, are the houſes of the 
Oy out of . | 


A 
verty: it is the general rule of the inſtitute 
of the whole ſociety, bac minima congre- 
gatio,' ſic paupertatem accipiendo; ut nee 
velit, nec poſſit reditus ullos, ad ſuam ſuſ- 
| nn nec ad . aliud habere *, E. 


"I the firſt bull obtained by. them. fon 
Pius V. 1571, the terms are, declaratur 
ſocietas ex inſtituti ratione mendicans, aliiſ- 
que mendicantium ordinibus commemo- 
ratur et privilegiis æquatur; and in the 
diſpoſing and granting part the Pope ſays, 
quia ipſa ſocietas mendicans exiſtit, quippe 
quiz ex ejus inſtituto et conſtitutionibus 
apoſtolica autoritate confirmatis: bona fa- 
bilia 1 _— ſed in certis eleemo- 


$I PR 3 — — 
* F 


—_— _— * „ O—_—s . 
_ a a ” * 1 F) 


* Exam, gen. RESO 


Fin 


of the ſociety; but the authority is reſerved 
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fynis — . ee et . | 
_ virit. A 


That the houſes of Me of the 
_ miſſions are not independent of the general 
body appears by the very form of the let- 
ters of authorization, which the provincial 
gives for the place of ſuperior-general of 
the miſſions of any particular province; 
and theſe powers are extended by ſpecial 
powers, or narrowed at the pleaſure of the 
father-general. The powers given are in 
perſonats et loca quæ in illis partibus 'ad o- 
cietatem pertinent: therefore thoſe perſons 
and places form no eſtabliſhments ſeparate 
and independent from the common maſs 


as to all oontracts; non tamen alienationum, 
obligationum, ſeu gravaminum quæ colle- 
gium vel /ocie/as ſubire debeat; in which 
caſe a ſpecial authority is made requiſite : 
ſo that the whole property of the houſes of 
the miſſions is clearly in the father-general. 
MY Vide 


| [i999 ]. 
Vide Memoire à conſulter, publiſhed on the 
part of the Father Jeſuits in caſe of Father 
de * e p. 23. 


. The bulls of * XIII. 1 I 5 
veſt all property in the father- general. It 
recites, bona ſtabilia et immobilia ſeu aug 
Habilia (in the language of our law, chat- 
tels real) nec non et pretioſa mobilia cujuſ- 
eunque qualitatis et facultatis, domorum 
tum profeſſarum, tum probationis, colle- 
giorum, et aliorum locorum ubilibet con- 
ſiſtentium, informatione extra jndicialiter 
ac ſummariè, et ſimpliciter accepti vel 
etiam ed omnino omiſſd; reſerving to himſelf 
to judge of the utility of the alienations or 
aſſignments, ſimpliciter, abſquefiguri judi- 

cii; nec ad venditionum communicationem, 
etaliarum hujuſmodi alienationum, utilitatis 
ſeu neceſſitatis, aut in equivalentiavel meliora 

boni pretii con verſionis vel aliam demon- 
nn teneri. 


g 
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Ihe unlimited extent of the general's 
power. further appears , generalis, cum 
primum electus eſt, poteſt plenam exercere 
juriſdictionem in omnes ſub ejus obedien- 
ti degentes ubicumgue 'commorantur, etiam 
exemptos, etiam quaſcunque facultates ha- 
en e e e 


The general has granted to him by it, 
in uniuenſos ejuſdem ſocietatis ſocios et per- 
ſonas ſub ejus obedientià degentes ubilibet 
commorantes, The provincials are as lieu- 
tenant- generals of the father - generaliſſimo. 
A genetale præpoſito, ut à capite, univerſa 
facultas provincialium egreditur, ac per eos 
ad locales, per hos autem ad ſingulares 
perſonas deſeendat. The miſſions are ſub- 
ject as well as the reſt of the communities. 
Ab godem capite, vel ſaltem eo ſuam fa- 


cultatem eommunicante et rem appro= 
bante, aiſiones procedunt. Vide Inſtit. ſoc. 


5 4 5 # #4 


; * Compendium privilegiorum et gratiarum So- 
ciet. Jeſu, vel Inſtit. Soc. Jeſ. tom. i. p. 305. Verbo 

Generalis, ſec, 1, 
Jeſu, 
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Jeſu, p. 424. Conſtit. part. 8. cap. 1. 6. 
Idem generalis in miſſionibus omnem ha- 
bet poteſtatem, par. 9. Bull of Gregory 
XIV. 1591, ibid 5 2. It appears that the 
members of the ſociety are merely agents 
of the general, and though furniſhed ten- 
fbly with his powers, quam vis alus infe- 
riotibus præpoſitis, vel viſitatoribus, vel 
commiſſariis ſuam facultatem communi- 
cet, generalis poterit approbare vel reſcin- 
dere quod illi fecerint: how unlimited is 
the ſubmiſſion, in a ſyſtem ſubverſive of all 
good faith! ſemper ei obedientiam et re- 
verentiam ut gui vices Chiriſſi gerit, præ- 
ſtare oportebit : how ſhocking the impiety 
of an order thus conſlituted! 


Gregory XIV. confirmed in his bull the 
preſent ſovereignty of the father · genetal; 
the terms are, univerſam gubernandi ra- 
tionem Ignatius fundator monarchicam et 


in definitionibus vnius ſuperiofis 'arbitrio 


contentam eſſe decrevit. Præter cætera 
quamplurima, illud ſequitur commodi 
ut 
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ut univerſus ordo ad monarchicam guber- 
nationem compoſitus maxime ſervetur uni- 
tus, ipſiuſque membra per univerſum or- 
bem diſperſa, per omnimodam hanc ſubor- 
dinationem ſuo capiti colligata promptius ac 
facilius ad varias functiones juxta eorum 
peculiarem vocationem et ſpeciale votum 
dirigi ac moveri poſſint. And the bull 
anathematiſes all who ſhall oppoſe their 
privileges, whether kings, ſtates, or pre- 
lates, upon any account or pretence what- 
ever, and that the order ſhall be immutable 
even by the holy ſee itſelf, and independent; 
and what is more extraordinary, that if 
any pope ſhall decree hereafter to the eon- 
trary, the general ſhall annul the decrees, 
and reinſtate the ſociety of his own ſole 
authority. Toties in priſtinum et eum in 
quo antea quomodo libet erant ſtatuni re- 
ſtituta, repoſita, et plenariè reintegrata, . 
per præpoſitum generalem fore et eſſe, ſu- 
oſque effectus ſortiri et obtineree. 


* nr 


( 271 ] 
be Jeſuits of Spain and Portugal, de- 
ſirous of a reform from this unlimited ſla- 
very to which they were ſubjected in 1593, 
petitioned pope Clement in theſe words: 


0 


Licet ceneralia habeat ſuos * 
tamen non tenetur ſtare ipſorum conſilio ſed 
eſt dominus dominantium et facit quod vult 
nullis legibus adſtrictus: unde mortificat et 
vivificat : deprimit et exaltat quem vult, 
ac fi eſſet Deus, qui liber eſt ab omni per- 
turbatione et non poſſet errare. 


The ſubordination and conſtant correſ- 
pondence of all the members of the ſo- 
ciety with the father-general appears to be 
ſuch; that the whole ſociety are as it were 
always before him “. 


The members of the ſociety devote them- 
ſelves, the movements of their minds and 


KI — 82 as. * 


— — ———— * — * — 


* Inſtit. Soe. Jefu, v. ii. p. 125, 126, Repu 
Soc. Art. de _ ſcribendi, 


bodies 
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bodies to the diſpoſiton of the father-ge- 
neral “, to be as dead carcaſſes without vo- 
tion or life of their own, and as a ſtaff 
in a man's hand to be directed at his will T. 
They are to diſcover every thing they 
know or think to the father - general, re- 
lating to the ſociety, and to themſelves f. 
The revenues are to be laid a him ||. 


{2 Whatever 1 by the ne 
and ſub-governors of the order, is always 
accepted under a reſervation for the ratifi- 
cation of the father-general. Vide Decree 
of the Congregation 1558. Bull of Pius V. 
1568. Bull of Gregory XIII. 1576. Decree 
of 1581, inthe formulary of the act annex- 
ed to it. Vide „ bo ar Viole of 


— 


of 7 


i. prixpoſ.. ene p. 24. | 

I Conſt. p. 6. c. 2.4 1. Inſt. Soe. ; Fo wy 
x. p. 407, ib. p. 408. Examen. Gen. cap. iii, $12 Thid, 
p. 344, 345. Declar, ib, p. 345,, Exam. Gener, 
cap. iv. § 8. ibid. p. 347. ibid. c. iv. § 36, 38, 40. 
ibid. p. 351. ibid. c. iv. $ 35. ibid. 3509. 

$ Conſtit. p. 9. c. iii, 5 19. ibid. p. 438. 
I Conſtit. p. 9. c. vi. § 3. ibid. 442. 


the 
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che college of Tournon, and procurator of 

the general, October 28th, 1560. Vide 

Act of Acceptation of the Hotel d'Anville 

by Claude Matthieu, 12th January 15 80, 
provincial ef the faciety of France, which 
runs, tant en en nom que, de tout le dit ordre 

« qui « P Promis de faire 1 rat! Her la dite accep- 

tation au R. P. general de la faciet? dans 

x mots Ns venant *, 

HRS Wick „i | 

"Vide 3 in 1622 1 between the 

mayor; and echevins of the city of. Angou- 

leme, for the college of that city, and father j 
Cotton, provincial of Guienne, who paſſed ö 
it, ſous aveu et autorie de tres reverenti/- 

fime P. Mutio Vitteleſehi general de leur 
congregation refident d Rome, duquel il ſe 

ait fort, et a promis de fournir lettres d ac- 

ceptation et ratification. Vide Recueil 

des pieces imprimees par le Mandement du 
Reeve: en 1626, v. 7. | * 


* 


„ 1 


— 


18 Hiſtoire de la Ville de Paris, par Felibien, 
tom, ili. p. 732. 


T 2 vide 


Ee 


1 * 1 

| Vide the ſame Reſrrvation to. che father 

general, in the Contract of P. Boette, made 

5 in 1623, for the college of Sens, with the 
mayor and echevins of that city, i bid. p. 75. 

The powers of the ſuperiors to P. Boette 

are, ab bene placito fatris generalis, cujus 

fit rem totam conſi mare, potefatem facientis 

abligandi freietatem. | 


A 


Vide ibid. p. 194. Arret of the) Parlia- 

ment of Alx in Proveiiee. Vide in the fame 

terms, ſub bene placito, &c, the acceptation 
* the ſeminary of Sraſbourgk i in 17 i 


In 1591, the dennen made by De 1 
405 who turned Jeſuit, was made to 
the company in the hands of the father 
Claude Aquaviva, general *. This donation 

was: x aps by the donor's family,” 


1131730 the ſocioty-gecepted of tte Bos 
Gation of acollege made _ « canow or Aw- 


4 32 3"U970 


b; : 


— rn. £2 


* — yn. 4 — 


Cy Arret dans te "AAP: de plaidoyers no- 
12 Paris, as, p. 188 be. 


s 


run-provionatly.. On their ſupplication to 


the general, his reſcript authoriſed them to 
accept it, hut with a falyo reſpecting the diſ- 
poſal of the revenues of the foundation; 
Aa tamen. ut in omnibus inſtituti neftri 
ratio ſerwefur . 97105 ach iz 8 to) 


a 


In thelleed ofthe Weber 174 55 by which 
father Diouſidon, rector of the college of 
Bourdeaux, accepted the donation of ten 
thouſand livres made to the profeſſed houſe 
in that city, and approved by the general, 
it ends thus Je four ſos Ie Bon plaifir de notre 
KR. P. general, et # elon I __ de nos con- 
An. Vs x 


„ 5 
wo +» : 


In the artiele 160g, Wee by Gelaber 
Nevelet, rector of the college of Rheims, 


for uniting! that college with the uni verſity, 
and in the decree of the 18th Oct. the 


very firſt clauſe is, falvis inftituti far legi- 
Fur er privilegiis on a Ws. Waren 


" donats ſunt. 5 * 


* | & Tas 


„ 


— En a. 444 m. 


— — 


Oeuvres de M. G f. 4. Memoire pour 
les Jeſuites. 


T 2 In. 
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In the cauſe of De la Malte, before the 
grand council, 17 fo, the <1: pen * 
tire aa eres anne 
40 „el 4 
"tk the caſe of x contract made by two 
Jeſuits with the univerſity of Caen, in 
3 609, the ſociety inſiſting that the father- 
: general had. not given his conſent, they 
obtained the contra to be declared null; 
and they produced the letters patent, 


ef 


whereby the contract was fo declared i in a 
eauſe they had with the univerſity of Caen 


in 1720. e e ; 
4 1 : ST BAL * Na * 


7 ”- 


The unfveeſl ity of Paris made good uſe 
of this very ſame precedent againſt the ſo- 
eiety, by ſhowing 1 in a ſuĩt with the uni- 
verlity of Rheims in 1724, that the de- 
erce of 160g, and the tranſaction of 1617, 
which, they pretended had united the ſa- 
.cicty with the univerſity of Rheims, were 
not ratified by the father-general, and 
* therefore were null. 


. 
— * #1 „ 2 0 
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The union of all the houſes of the mil- 
ſions in general, and of the miſſions and 
houſes of New France or Canada in parti- 
cular with the body of the ſociety, appears 
from the contract of father Biart, ſupe- 
ziors of New France or Canada, and father 
Ennemond Maſſie, in 161 1, in which 
they ſtipulated on one part, tant pour eux, 
que pour de province de France, et la dite 
compagnie de Jeſus-· (the contract. related to 
the cargo of a ſhip bound to Canada), and 
on the other part, viz. of the merchants 
contractors, the terms were /es aſſocids y 
conſentent. que les dites Jeſuites, tant en leur 
nam quien la qualité ſuſdite jouiſſent et ayent 
à leur profitla totale moitie de toutes et cha» 
cunes des merchandiſet, profits, et autres elo. 
ſes, circonſtances, et dependances So that the 
province of France, the province of Canada. 
and the; whole company are indiviſihle in 
their intereſts and property. The univer- 
ſity of Paris produced an authenticated 
r of this contract in a Jaw ſuit with the 

> Jeſuits 


take but themſelves, bechufe the Fraternis 
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Jeſuits in 1644 *. It ſhows that the houſe 
of the miſſions depends upon the province, 
the province upon the ſociety, and that all 
the miſſionaries its members are but agents 


of the company, which is untted, as we 


have already ſhown; under ard 


7 23 en a. 


valuq u! 


Theſe AY 1 e been ud ef the 


5 Aalen 80 f its poſſeſſions, are confirmed by the 


piocet written by Jeſuits, and publiſhed by 
the authority of their order in their famous 


diſpute with all the reſt of the regulars on 


me cecaſion- of es 


Ferdinand II. in 1629, for reſtoring the 
eſtates: of the empire which the proteſtants 
had taken away. The champions of the 
Jefuits inſiſted, thit vo other orders could 


ties were 4% Nine, which onee held thoſe 
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*that they, the Jeſuits, were, on the con- 
trary, one indiviſible order: that the ge- 
nerals and viſitors of thoſe fraternities 
which were local, had only a power as to 
che regular diſcipline of each ſeparate mo- 
naſtery but that theſe viſitors were not (as 
in the order of them the Jeſuits) like their 
general, able to change perſons atid pro- 
Perties, ad libitum. Vide, the work of fa- 
ther Layman, printed at Dilingen in Sua- 
Juſta defenſio Santifimi Pontifiols, Augul- 
tiſſimi Giefaris, S. C. R. Cardinalium, E- 
mum Minimæ Societatis ſeſu, in cauſk 
Monaſteriorum extinctorum et bonorum 
Eocleſiaſticorum vacantium. Father Jean 
Cruſius, who wrote at the ſame time a book, 
entitled, Afri ineutincti Eciipfis ſeu duli- 
mention, and affect the caſe of u cb⁰οrell 
country, Generalis ipſe, tanquam caput 
N n we wann potitici, lan innen 
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habet quafs territorialem; nam ipſius jurif- 
dictio non perſonis ſolum, ſed etiam terris, 
rebus, bonis collegiorum terminatur: com- 
petit bonorum collegiorum ab hoſte occupa- 
torum, vel etiam perſonalis collegiorum illo— 
rum tempore invaſionts repetitio; quæ in hu- 
juſmodi caſu negatur aliis aliorum ordinum 
præſidibus; cum nec verum illorum Reli- 
gioũi corpus conſtituunt politicum, ſed tan- 
tum familiæ aliquod plane dig And 
Farther he ſays, Societas, late accepta, eſt 
Domina bonorum & rerum ſuorum colle- 
giorum, atque poſſidet cum illis bona cor- 
porata: quia ſcholares indifferenter & in- 
diſcriminatim ſe habent ad omnia collegia 
ſocietatis; nec enim vovent hujus vel illius 
laci ſlabilitatem, ideoque ad nutum admodum 
R. P. Generalis ex uno in aliud transfe- 
runtur collegium. Secus res habet in or- 
dine Sancti Benedicti, quia Profeſſi illius 
voto ſe odligant — 1 


| "Eph ene i his hook cllesGen- 
dur * Eceleſiaſticæ, et Aſtri in- 


ex · 
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extincti, makes his own order to conſti- 
tute of itſelf a church. * Cum manifeſ- 
tum fit in ſocietate noſtra membra ejus 
omnia, ſub uno generali capite conſtituta 
& gubernata, unius Eccleſiæ corpus con- 
ſtituereee. 


From this view of the nature of 7he in- 
ſtitute of the ſociety, it clearly appears a 
priori, that it was impaſſible that the ſociety 
could gain a civil exiſtence, as a corpo- 
rate body of eccleſiaſties, in France; and 
it was far from the inclinations of the ſo- 
ciety to be conſidered as ſubjects of any 
juriſdiction but their own. For this reaſon 
in the famous attempt which they made 
to be incorporated with the univerſity of 
Paris in 1564, and an interrogatory being 
Put to them, ꝛchat they were in France? 
feeulars,” regulars,” or monks ? their anſwer . 


was, repeatedly to the queſtion, nos fumus 
| * Gallia Pales eu. n nos curia. 
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It was to preſerve this independency of 
che order from all civil ſtates whatſoeven, 
under which its members reſide, that the 
generals have frequently oppaſed, and 
effectually reiiſted the Popes themſelves, 
by having made themſelves neceſſary to 
| Roy papel 0 5 05 | 


| Thuzall 8 the es 
of the father-general, and to change the 
conſtitution of the order have nevet ſus- 
teeded, . Paul IV. Rus V. Sixtus M. 
Clement MH. attempted it an Vain. An 
hen the parhameat of Paris conſentecb to 
re · eſtahliſh the Jeſuits under certain reſer - 
vations, as before they had been admitted 
proxiſionaliy in the aflembly.at Poifſy, the 
xe-admiſſian was in conſequence of the ſo- 
dicitations . .of Henry IV, and in conſe- 
quence . ef his treaty with ahe Pope; the 
Pope acquainted the King, and the King 
the parliament, in reſpect to the articles 
Lue le general des Feſuites ne Sen contentoit 
pas & ne les vouloit-approuver, diſant, qu ili 


aj  .eforent 
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toient contre leurs flututs, dont le dit gene- 
rat ecrivit au roi lettres qui pouuoient etre 
preſenttes, et ne font encore les articles ap- 
prounds par lui. The King added, that it 
was a great point gained of the Pope, to 
admit the order in no other way. The 
parliament entered it upon their regiſters, 
that the Pope had defired the King to eſta- 
blich the Jeſuits, cu itt eroiem auparavant 


Far#tt de Ia 1 and e 
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It may eee to infervhe ua 
cial clauſes of the act of : Poiffy ; which if 
France. The firſt: conſideration was, that 
they ſhould not be received as a religious 
another name, 'Third, that they ſhould. 
ſubmit to the juriſdiction, ſuperintendance, 
and correction of the epiſcopal dioeelan. 
Fourth, that che company ſhould not at- 
tempt any thing do prejudice of the 
biſhops, chapters; reQts, univerſities, = 
TS | 
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af the other orders: Fifth, that they ſhould 
conform. themſelves to the ancient laws, 
renouncing expreſſedly and previouſly all 
the privileges contained in their bulls, in- 
conſiſtent with the foregoing articles. Au- 
trement d ſaute de faire ou; gu Tavenir 
ils. enrobtiennent d autres, {es  preſentes de- 
meureront nulles et de nul effet et vertu. 
And the act concludes, with a ſalvo, /auf le 
drait de Ja dite afſemblte. et d autrui en 
toutes cligſes: and when the act came to 
be regiſtered by the parliament, the con- 
ditions expreſſed were confirmed, and the 
concluſions upon the articles were, that the 
Jeſuits were received quant d preſent, &c. 
4 Ia charge det les rejetter fi et quand gi 
epres ils ſeroient " decouverts' etre mufibles 
ou faire prejudice au hen t da. du roy- 
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The F eſuits allowed.all thaſwconditinns 
and proviſions of their original admiſſion 
to > exiſt, according to the act of the aflem- 


bly. of Foiſſy (none of which the ſociety 
20 either | 
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either have fulfilled, or could poſſibly ful. 
fil from the nature of their inſtitutib) amoiig 
the pieces which they produeed before the 
French king in 1715, in order to obtah 
the declaration ef the 16th of July, the 
words are, Qu ili conviennent de bonne for, ite 
" par Tacte de Poi H, et par Patte de 4 cour 
quien ordonne Pe enregi Rrenents the ne arent 
Tegus comme religieux. Vide Inventaire i im- 
prime, ſignẽ De Sacy, avocat. P. Hazon, 
Jeſuite, ger eme de la er 
de France, pag. 6 n ug 


The diſtinction they have endeavoured 
to ſet up, between the colleges and the order, 
is neither ſupported by fact, nor by the 
inſtitute of the ſociety. For it appears 
from all the foregoing proofs of their in- 
ſtitute, that there is one chain of depen- 
dence; that the colleges are not diſtin as 
communities from the, body ; that the pro- 
feſſed Religious hold in truſt for the col- 
leges: and, therefore, the concluſion is, | 
that if, according to their own confeſſion, 
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the Religious: of the order of Jeſaits ate 
dat received as perſous capable of a civil 
exiſtence, they are incapadje of the truſts, 
and then the colleges are inrapable of the 
uſes. Thus every thing, built upon the 
to the ground together. And it is no 
wonder, that an inſtitution, which ſeems 
contrived, with a ſubtlety more than hu- 
man, to ſubvert the laws of every country 
eccleſiaſtical and civil, ſhould. find in the 
laws of every country an obſtacle to its 
eſtabliſhment. 


NU MN. 


. 


>y 
C3 
* 


uu a * ; 


0 oncerning the ancient Ordingnies py, 
ee Laut Us the Police, MN 


> TFafAt 1) 


— 


N addition to the act propoſed, under 
the head of the Law of the Province, 


it may be right to conſider the following 
ordinances made * the Sovernor and 


council. 


An order concerning the licenſing of 
Wet viqualling houſes, February 23s 
1768. 

An order for preventing accidents by 
fire, February 23, 1768. 

An ordinance to amend an ordinance of 
the province, relating to the afſize of 
bread, April 5, 1768. | 

An ordinance” repealing a clauſe in a 
former ordinance of this province, dated 
May 5, 1765, concerning the curreney of 
this province, April 5, 1768. 


An 


14] 

An ordinance to amend and enforce a 
former ordinance for preventing accidents 
* fire, November 3, 1768. | 

An ordinance concerning bakers of bread 

| in the towns of Quebec and Montreal, 
| 5 May 30, 1769. g 

An ordinance to reſtrain f 
of victualing houſes from ſelling liquor by 
N retail upon credit, beyond the ſum of half 
2 Spaniſh dollar, _ 30, 1769. p 


Ass there are ſome ordinances referred 
to in the above, which are taken from the 
collection of Mr. attorney-general Ma- 
zeres, which may be proper to be con- 
firmed, ſo far as they are not repealed in 
any part by the ſubſequent ordinances, it 
would, in my opinion, be very right, that 
vopies of all the ordinances iſſued by the 
governor and council ſhould be laid before 
us, to ſettle in the whole what ordinances 
* be een to be confirmed. * 


; 4.134 
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I am-alfo of opinion, that the following 
a edicts, &. ſhould be conſidered 
n 
adopted. 


Arret ſervant 8 du conſeil 
ſouverain du 1th Juillet 1768. concern- 
ing hunting and paſſing upon lands which 
are Perg, and ne * 


i! nt 554 


Ae nin: conlei deen du Roi, 4 Juin 
1686. ; $qncerning the buildings of mills 
— and ae Droit de 
ee bas .; 

Cr: 1 

1. may. 7. be proper to . E 
the Arret du conſeil d'etat du Roi de 
6 Juillet 1711, concerning the grants of 

lands; ſuch grants are therein declared 
to revert to the crown unleſs the granteess 
ſhall actually procure” the ſaid lands to 
be reſided upon, occupied, mis en valeur, 
or put in uſe within a year. 


3 Decla- 
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Declaration du Roi, 4 January: 1717. 
4 January 1724. Declaration du Roi 
6 Mai 1733, No. I. Declaration du Roi, 
6 Mai 1733, No. II. Theſe three declara- 
tions are concerning the regulations of no- 
taries, who muſt be of great aſc in a province 
where ſo few people write and read: and 
have, by the civil law, a quaſt juriſdic- 
tion, as it is termed, oy of record; and as 
their modes of making public acts in me- 
moriam tei, in reſpect to contracts, ebrre- 
ſpond with ſo much of the Freneh eivil law 
as is to be retained, theſe declarations deſerve 
to be looked into; and the regulations and 
authority of the teſtimony of notaries may 
be found to be proper to be confirmed i in 
all caſes,” where 'vivi voce evidence upon 
public trials is not required. So that to 
their acts and ſeals; as inſtrumental evi- 
dence, (to uſe their ſtyle) full faith may be 
n given in judgment and thereout, being, | by 
the civil law, equal to e. ebenes * gr e 
witneſſes. ſ | 


1 ibs 
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Declarations du Roi, du December Is 
1747; 1 Fevrier 1743, concerning minors, 
and the manner of appointment of guar- 
dians of their perſons and curators of their 


eſtates: excepting the propoſed alteration | 
of the age of majority. 


Arret du confeil du Roi, 6 lullet 171 i, 
concerning the grants of lands to the 
ſeigneurs by the crown, and of che ſeig- 
neurs to the inhabitants of their {cignories 
under them, à titre de redevance, or fixed 
reſerved rents, when the inhabitants ſhall 
demand lands to be granted to > them, 


2 @a+ 4 


It will be extremely right to fee the Re- 


| egen Roi, 1a January 1717, concern- 
ing the ſittings of the admiralty court. 


Oed dub du S Deca 
concerning the deſertion of ſemmen. 


Arret du conſeil d'etat du Roi, ain. 
ing the regulation of the rights and dues 


of the officers of the admiralty. 
| Decla- 
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Declaration du Roi, 6 Mai 1733s Which 
eſtabliſhes the rules for the. form of and der 


poſiting deeds of . een in 
Canada. 1 5 A ib en 


57101 2 4 


& A du Roi, a5 9 Juin, 1 1723, 
3 which. regulates what is to be obſerved 


concerning the grants — 
churches of Canada. a ee 


Ard du conſe Souverain 20 05 I 667, 
; conicerainig the manngr 3 and 
99 85 tithes, de trejze une, or 0; one in thirzeen; 3 le 
droit de moulure, or tolls, of mi s; A la 
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quatorzieme portion, or "Foartcenth. "Efia- 
 bliflementde Phopitala Ville Marie, (other- 
| wile, Montreal) by letters e, the 
Kings, 36 April 1694. ai dls yo 


Art: du conſeil dꝭeta . 06 


Mars 1732, concerning dhe ſale of woods 
| e 
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